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Public Relations and Insurance 


By CARROL M. SHANKS* 


I AM HAPPY TO BE HERE TODAY for two good 
reasons. First, I’m always happy to be with lawyers—the law has always 
been my profession, though I have very little opportunity these days to 
practice it even by remote control; and second, I am glad to be here because 
I am to discuss public relations and insurance. These two subjects, and 
the relationship between them, are subjects in which I am extremely inter- 
ested and to which I have been forced to give a great deal of thought. 

Good public relations, it seems to me, is simply the end result of the 
intelligent handling of matters—in any phase of our business—which 
impinge upon an area of public interest. And in an industry as far-flung 
as ours, there is little we can do without affecting the public interest in 
one way or another. 

Sound public relations in business is growing increasingly important— 
and with good reason. Business and industry are the overwhelmingly 
dominant factors in our lives; everyone is subject to our business-propelled 
economic system. For this reason, private enterprise is growing far less 
private. A steel or railroad strike, for example, is no longer a private affair 
between an industry and its employees; it is a public issue into which the 
government can—and sometimes will—step, fortified by the knowledge 
that such interference, even if extreme measures are taken, will have solid 
public opinion and political support. Most large enterprises are regarded— 
no matter how distasteful it may be to us—as a sort of public utility, and 
are subject to many of the same public and political influences and restric- 
tions as a real utility. We saw this demonstrated earlier this year when 
Congress created a law that effectively controls certain relationships be- 
tween automobile manufacturers and their dealers. 

Enterprise is and should be privately owned. The general public has 
no quarrel with this; but any business that is not operated in the public 
interest cannot for long operate successfully and profitably, nor remain 
free of crippling government interference. 

The impact of the public interest and political interference on some 
industries is more striking than on others. Some can retain more privacy 
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and independence than others. Generally, the bigger the business, the more 
lives it touches, the less privacy it can afford. 


I know of no industry or business where the public interest is so criti- 
cal, and therefore where public relations is quite so vital, as ours. It is not 
an exaggeration to say that the continued existence of the insurance busi- 
ness as free enterprise is wholly dependent upon the depth and success of 
our public relations. This situation arises chiefly out of circumstances be- 
yond our control. 

For one thing, in many segments of our industry we are becoming an 
increasingly important source of funds for investment. This inevitably 
opens us to political and propaganda attack as a possible source of “‘dan- 
gerous economic control” and to ill will when there is a shortage of in- 
vestible funds. To help offset this—and because we think it is the right 
thing to do—we at the Prudential are concentrating on increasing the 
number and scope of smaller business loans and investments, rather than 
permitting too large a part of our funds to go into major enterprises. This 
is a more difficult way to operate—but we believe it is a sound investment 
in good will and political foresight. 

For another, insurance is getting to be a very big business—probably 
the biggest in the world if you group together all types of insurance. As 
an immense economic aggregate, we are potentially the victims of all the 
assaults—justified or otherwise—generally lodged against big enterprise: 
but we in the insurance business are additionally vulnerable because of our 
considerable assets. Skill will be required to demonstrate convincingly 
that those assets are in good, conscientious hands; and that, in the insur- 
ance business, size benefits the policyholders. 

For still another, we can expect relentless attack from the left inas- 
much as insurance in a very special sense is capitalism’s answer to the wel- 
fare state. If a well-planned attack should come at an opportune time, 
in a climate created by an excessively liberal administration, we might 
find ourselves in serious jeopardy. It is sometimes thought that in times 
of prosperity, like the present, the welfare state is not much of a threat. 
This is not true, for two reasons: first, in good times, people are not alert 
and sensitive to welfare state developments, which in difficult times are on 
everyone’s mind and few steps can be taken quietly. Second, widespread 
prosperity only serves to highlight the plight and determination of the un- 
fortunate, of which there are always many. For example, most of today’s 
least-well-off people—2/3 of the approximately six million lowest-in- 
come families—are concentrated in smaller towns and are still without 
state-controlled anti-poverty devices which have helped the urban dwellers. 
Six million families constitute a large and politically potent segment of 
the population. President Eisenhower was elected in 1952 by a majority 
of about six million votes, less than half the voting potential of the na- 
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tion’s lowest-income families. In addition, these people, because of their 
plight, provide an effective focal point for propaganda. Some of the most 
social-conscious extensions of Social Security have been made in recent 
years; and some of the liberalizations that most closely suggest the start 
of a welfare state were made in the last session of Congress. The situation 
is fraught with danger even in a peak period of general prosperity. Any 
down turn—however minor—could greatly complicate the problem. 

Finally, we are an essential factor in personal security. This makes us 
vulnerable to the special attention of Federal and State authorities, and 
sometimes nurtures thoughts of nationalization. An ambitious politician 
can take an unnecessary hand in our affairs and explain he is acting in “‘the 
public interest.’” We cannot defend ourselves except with the good will 
of our policyholders, prospective as well as actual. Lose this good will, 
and we inevitably become a political football. 

Fortunately for us, we now have a large measure of good will. The 
insurance industry, by and large, is well regarded and has the public con- 
fidence. In a survey we made recently, the industry ranked with power 
and light companies, the telephone companies, and banks, in delivering 
highly satisfactory service—‘‘doing a job for the public’’ was the way the 
people put it. 

On the other hand, an industry like ours has many hazards not gen- 
erally found in other businesses, which suggests that the public’s present 
high regard for us is not necessarily permanent or secure. 

For example, we have far more than the average opportunities to un- 
wittingly disturb the very people we need most to please. Our business 
involves us intimately in the lives of virtually every family in the nation. 
The life companies alone insure 63% of the total population. We remain 
involved, in most cases, over a large part of the lifetimes of these people. 
In general, we are called upon for special service only after a personal 
calamity has taken place—for example, a death, a fire, or an accident, 
when our customers can be most easily irritated. We have more opportu- 
nities to make mistakes at inopportune times, to create ill will, than any 
other business in the world. 

Moreover, we are part and parcel of the family fortunes, and there 
could be no more sensitive spot than this. Savings and security are hard 
to come by and are emotional factors in most people’s lives. We are ex- 
pected to have the same respect for the funds we hold, or the property 
investments we protect, as the people who worked so hard to acquire them. 
Nothing blasts this concept quite so completely as a routine, possibly in- 
significant but badly timed mistake on the part of one of our employees. 
The customer simply assumes we have no interest in him or his problems. 
These days, his first impulse is to look to his government to protect what 
he believes to be his neglected interests. 
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Now let’s look ahead. 


What are some of the problems that are likely to loom up before us 
in the general area of public relations—problems which we can solve only 
if we manage our public relations properly and retain the good will of 
our policyholders? 

I would say that our major problems fall into three general categories: 


a. Political complications. 
b. Labor questions. 


c. Service to policyholders. 


Take the first—Political complications. 


Here looms the question of State’s rights in the regulation of the in- 
dustry—an increasingly complex problem because of the course of greatest 
wisdom for us is not as clear as it once was. It has always seemed that 
the established rights of the States should be protected at all costs. Prob- 
ably this is still true; certainly one would hesitate to invite more control 
at the Federal level. Yet, compliance with regulations by certain com- 
manding States, if they continue to develop, will result in a sort of uni- 
lateral, essentially one-State control over nation-wide operations. This 
could prove extremely difficult and eventually may nullify the effect of 
State’s rights for companies that operate nationally. 

Again, the changing nature of the business may at some future time 
place us without question under the supervision of certain Federal agencies 
for certain important operations. We would find it virtually impossible 
under these circumstances to live successfully in the line of fire between 
Federal and State agencies while each spars for position; or it might prove 
complex and prohibitively expensive to comply with both State and Fed- 
eral regulation of the same operations—especially if some States failed to 
take the Federal bureau’s point of view, or vice-versa. 

What I am saying is not to be construed as urging more Federal con- 
trol or less Federal control; I simply want to point out the growing pos- 
sibilities of conflicts on this point, and to indicate that much long-range 
thinking is called for. Our changing picture will create more questions 
than answers. 

Taxes plague us all and constitute another serious problem. All in- 
surance enterprises have a major job of education ahead of them if legis- 
lators are to recognize that there must be and should be sharp differences 
between the way we are taxed and the way most corporations are taxed. 
The operations of an insurance enterprise are a deep mystery to most leg- 
islators, do not suffer losses or deaths with any regularity, but do pay 
premiums with decided regularity; so it is understandable that they might 
regard the insurance business as largely a one-way street where the policy- 
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holder pays and pays, but seldom collects. This leads many to regard in- 
surance company assets as some kind of spendable income, or profits yet 
to be divided. 

Under such circumstances, it is not surprising that there is considerable 
sentiment for higher taxes, and the feeling on the part of many outside 
the insurance business that we are not taxed as heavily as other types of 
business. I have given this much thought and it is my considered opinion 
that we are more heavily taxed than most other businesses. Nevertheless, 
we are headed for trouble until legislators and administrations at both 
State and Federal levels know more about our problems. Many of you 
may know that the life companies supplied technicians to the Treasury 
department for several months this year in an effort to help arrive at a 
reasonable, practical basis for the taxation of our companies. I regard this 
as a constructive-move, and it may well have headed off a thoroughly im- 
practical scheme or formula which would look productive to tax experts 
and would prove impossible for our industry. 

The government in our business is another real threat. There is a 
growing tendency, as we all know, for people to look to the government 
for an increasing measure of security, and to expect the government to bail 
them out of their personal predicaments. And there is always an inclina- 
tion on the part of the government to take action when the pressure is 
strong. We hear less of cradle-to-grave security, but in some quarters we 
may be seeing more of it. 

This is particularly pronounced in the disability, health and accident 
field. The new revisions of the Social Security Act have provided for dis- 
ability, which in itself is not an evil, but probably will prove to be an 
entering wedge. There have been recurring bills introduced, through which 
the government would underwrite or guarantee, in one way or another, the 
cost of accident, health and disability insurance on a national scale under 
government supervision and more or less as a government activity. So far 
none of these bills has been enacted. This may not always be the case. 
The only protection we have on this front is to police our own industry 
to eliminate any reason for just criticism; and to sell so much private- 
enterprise health and accident insurance that there will be no excuse for 
the intervention of government-sponsored insurance. This means that we 
must continually improve our policies—which competition fortunately, I 
think, is making us do at a fast pace—and step up our sales efforts. Recent 
figures indicate the size of the job to be done: 110 million persons now 
have hospital insurance; but only 94 million have surgical coverage, 58 
million have medical expense protection, and just 7 million have major 
medical coverage. This last is the critical figure. 

In casualty insurance, much the same problem is faced, although it 
may not be so critical. The government is being asked to take a larger and 
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larger measure of responsibility for loss from natural causes. Some of this 
is necessary, since no private company or group of companies can stand 
repeated calamities such as the hurricanes and floods of the past few sea- 
sons. But the question arises: will government assistance stop here, or 
will it creep toward less widespread calamities until it covers cases which 
traditionally and rightfully should be protected by private companies? 

Finally, there are two additional consequences of government-in-in- 
surance that are often overlooked and shouldn’t be. 

One consequence would result from the fact that the nation needs 


personal savings in quantities never before available—and insurance is a 
prime source of those savings. If the savings are not there—and they 
won't be if the government climinates the necessity for private insurance 
to any important degree—we can have only serious inflation because capi- 
tal assets will then be created by what is in effect printing press money. 
The other consequence is that the government in the insurance business 
would prove to be a growing hazard to the industry and the public alike. 
It would be a hazard to the industry not only because of unfair competi- 
tion which is always the case with government competition, but because 
there is already a shortage of technicians. Government technicians would 
either have to come from existing firms—and they can’t be spared—or 
else the government would have to use second-rate talent, which would 
result in a wasteful, inefficient operation. It would be a hazard to the 
public because there would be no effective competition to create new and 
better coverages. Progress would be stifled. The people would have less 
in the end, and it would cost them more. 

Turn now to labor relations, where I believe the life companies at 
least are currently faced with several critical problems. 

Mainly, our problem is two-fold. First, protecting management's 
rights; and second, maintaining the present status of agents. Many indus- 
tries are faced with the task of protecting management’s right to decide 
how the business is to be run (management’s right to manage). This is 
now a problem with my own company. It was this main point which 
delayed for many months signing contracts with our district agents’ union 
this year. There was no real difficulty in settling financial considerations— 
but the union demanded rights which would have taken control of our 
sales force out of our hands irrevocably. We could not live with this and 
fought it out on that front. The industry has not heard the last of in- 
fringement on management rights. Should the union ever win the rights 
it asked for in the recent negotiations, it would be impossible to maintain 
the routines which are necessary to manage a sales force. Production would 
be cut and the worst sufferers would be the men themselves. To make this 
understood among the employees, is a major problem in public relations 
which must be solved. 
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We are faced also with a threatened breakdown of the traditional con- 
cept of the insurance agent as an independent businessman. The wage- 
earner concept among agents, which is part and parcel of unionization, so 
far has been limited generally to life insurance district agencies, and it 
may go further; but if it should spread, it could include also other insur- 
ance fields and become a problem to the entire industry. This would raise 
problems of major proportions. The independence and dignity of the 
insurance representative are among his greatest assets. As an independent 
business man, he is a living example of self-determination, which is an 
essential factor in the urge to buy insurance. As simply a salaried man, he 
may be just another salesman, perhaps a salesman without conviction. 
The success of the insurance industry has been greatly influenced by the 
status of the people selling insurance. I hope that status is here to stay. 
It is up to us to do all we can to maintain it, keeping in mind that some 
might be tempted to trade their independence for what might be sold to 
them as “‘sure security.”’ 

Finally, let’s look at our relationships with our policyholders and the 
public in general. There are at least four areas that require continuous 
attention: 

First, we must give policyholders what they want in the way of in- 
surance plans insofar as it is sound. We are producing products no less 
than automobile manufacturers—and we are competing for the same 
dollars. The attitude that the public must buy only what we want to 
provide for them, will surely lead to trouble. 

Second, we must adjust our operations to the local scene. Different 
parts of the country have different requirements, and it is up to us to 
tailor our operating procedures—both in insurance and investment—to 
those requirements. That was the prime reason for Prudential’s decentral- 
ization—a program which has paid off in many ways. 

Third, we must never forget that our greatest safeguard lies in the 
number of people we serve—the broader our base, the safer we will be. 
It is significant that the people who believe most deeply in isnurance, and 
are most satisfied with the industry, are policyholders. There is reason to 
believe that in a large measure this interest grows out of being policyhold- 
ers; they don’t become policyholders primarily because they have a deep 
interest in insurance or insurance companies. Therefore, the more insur- 
ance we distribute, the more converts we will have when and if we need 
them. 

And fourth, we must provide the best possible service. We are a serv- 
ice business. This calls for constant study and progress in management 
techniques. We can’t rest on our oars, because the service problems we 
have today—after the vast increase in policyholders that came during the 
past few years—are greatly different from our problems in the pre-War 
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years. With a 200-million population by 1965, and with a proportionate 
increase in policyholders, we will be living under new conditions in an- 
other ten years. Our situation will be further complicated by a growing 
shortage of clerical workers. These conditions can be met only by skilled 
management and the most efficient use of electronic equipment. In 1949 
we had 1,246,000 transactions a week in our Home Office. The number 
of transactions has increased 63% since then, and will continue to multi- 
ply in the future. Up to this point we have been saved by improved tech- 
niques and new equipment, but we know that even our present advanced 
techniques and equipment will be obsolete before long. 

As a final word on the matter of Insurance and Public Relations, I 
would suggest that our future depends upon our remaining alert and de- 
termined to meet problems as they come up—or before. Circumstances 
such as the growth of the business, the demands of policyholders, the 
movement of organized labor, the public and political reactions to the 
size and apparent wealth of the industry, and the demands upon manage- 
ment for new efficiencies—these are coming upon us so fast that we must 
keep running to stand still. 

Any neglect or delay on any of these fronts will bog us down. 

As lawyers, you know the advantage of being prepared to move at 
the right time. What none of us can forget is that we must always be 
ready to move—and we can move only in the direction of the public in- 
terest if we are to continue to prosper and to remain free of crippling 
government restrictions. 








Policy Coverages and Intent — 
Health and Accident 


By V. J. SKUTT * 


I AM VERY HAPPY to be Here for several reasons; a 
couple of them are personal. For about twenty-five years in my work with 
our organization I was in the legal department and had occasion to work 
with many of you here, to refer matters and to help handle them with you 
and other insurance counsel all over the United States. Through those 
years, which included the early 1930’s when the loss ratios of companies 
rose so high that many of them discontinued this type of coverage, and 
when there was an increase in policy litigation which, as you know, works 
conversely with good times, I never recall any incident where there was 
any question about the integrity, the client loyalty, and the best efforts of 
our local insurance counsel. I have wanted for a long time to have an 
opportunity to thank you and, through this organization, all of our breth- 
ren around the country for this genuine cooperation and for all they have 
done and are continuing to do to make it possible to have voluntary insur- 
ance in our country. 

Before getting into specific health and accident coverages and intent, 
let’s take a look at the background of this type of coverage. We heard an 
excellent address this noon by Mr. Diemand on property coverage. Health 
and accident insurance, although traditionally classified as a part of casualty 
insurance in the four great divisions of life insurance, fire insurance, marine 
and casualty, actually is a personal insurance. It has been sort of a step- 
child for many years between casualty and life, but in view of the size that 
it has now reached, it really is a division all its own, as you will see from 
figures I shall mention later. 

The first policies were developed along about the middle of the 19th 
century, and to give you an idea of some of the difficulties in this type of 
coverage, out of the first seventy companies that were organized in the 
twenty-five years after 1850, only one of them was still in business at the 
turn of the century. However, through them, others learned a great deal. 
There was much experience developed, and the next twenty years saw the 
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real development of companies from the standpoint of organization that 
has carried on through to our present day. In 1930 we reached a total of 
460 companies writing this type of insurance including the Life companies 
that wrote some disability protection. Up to that time there was develop- 
ment of coverage in a small way; not very extensively. Most of it was 
rather limited. For instance, the policies they wrote would list the diseases 
that they covered. The early policies covered as many as eight diseases and 
that’s all. If you didn’t have one of those eight diseases your claim wasn’t 
covered, and the accident features were usually confined to travel coverage. 

These 460 companies writing disability in 1930 proceeded to hit into 
this period of economic recession, which really gave the companies writing 
disability insurance a particularly bad time, such a time that at the end 
of 1940—just one decade later—there were only 400 companies engaged 
in the business despite the increase in the population. 


At a meeting of the International Claim Association at Lake Sulphur 
Springs in September of 1934, the actuary of a great Life Insurance Com- 
pany made this statement. He said, ‘“The disability clause in life insurance 
will, in my opinion, come to be known as the actuaries’ greatest mistake. 
I don’t mean in principle, for I believe that some form of disability income 

_ properly belongs in a life insurance contract and will ultimately be replaced 
there. But the rates charged and the liberality of the clause and the loose 
underwriting. ... I admit we were blind, but why didn’t you tell us that 
disability was not a matter of statistics but of psychology and personal 
morals, and earned income and economic prosperity? Why didn’t you tell 
us that if you got out a policy with a 2% monthly disability instead of 
a 1%, those physically and morally acceptable persons electing that policy 
would become disabled three times as fast as the other? Why didn’t you 
tell us that to be out of a job was the quickest way known to contract an 
illness resulting in a disability? Why didn’t you tell us that a population 
too moral or too indifferent to commit fraud for the benefit of its depend- 
ents would stop at nothing in order to secure an income without working?” 

Well, that approximate statement was made, as I say, by a great actuary 
of a big company which discontinued, as did most of the Life companies 
at that time, writing disability insurance. 

Now, think of this. They wouldn’t write it at any price. They 
wouldn’t even fix a premium on it because of the experience they had in 
the thirties. It’s the only type of coverage that } know anything about 
where there was a complete abjurement or abandonment of a big field of 
coverage. 

Well, some of the companies stuck with it. The more or less smaller 
ones needed it more to keep going, I suppose. They tried to cope with it. 
It was a headache and, as I say, there were still 400 doing business in some 
form on this type of coverage by 1940. 
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From then on you have seen a tremendous growth. It’s accurately 
reported that there are over 1100 institutions writing some form of dis- 
ability or hospitalization insurance today. You saw during these fifteen 
years an extension of coverage to include, for instance, hospitalization. I 
have a figure here as of June 30, 1956, which shows that there are over 
107,000,000 people in our country that carry some form of hospitaliza- 
tion insurance today. The commercial companies account for about 
59,000,000 of that. The Blue Cross plans account for the difference. 

Then, in the fields of medical and surgical and in catastrophe, there 
have been tremendous advances. In loss of earnings and income replace- 
ment for disability, it is estimated that there are about 39,000,000 people, 
Wage earners, carrying reasonably adequate coverage in that line out of a 
total of some 65,000,000. 

The business-today is on the march. It’s the most buoyant and, prob- 
ably, the most active. I say that with due respect to my contemporaries 
in other fields here and with, of course, grateful acknowledgment for the 
great service rendered by all other lines of insurance in our country. All 
of these were far ahead of health and accident, and that’s the reason why 
this particular type has shown the progress it has in recent years. 

These figures that I have mentioned are as of June 30th of this year 
and the authority quoted states as follows: 


“Voluntary health coverage shows big gain. Benefit payments so far 
this year running twenty per cent higher than last year. The 1955 
payments on health insurance and accident insurance were 3.1 billion 
dollars.”’ 


That was the amount that was paid out in 1955 on the different types of 
individual and group disability coverage. 

So you can see that in this field finally, at long last, some progress is 
being made on getting this coverage to the American public and, frankly, 
I feel that unless it is done, that it will constitute the Achilles heel, the 
weak spot, in our whole insurance system so far as the government is con- 
cerned and perhaps in our economy. 

You are aware of the fact that the Social Security Law was amended 
at the last session of Congress to provide disability benefits for those over 
fifty, and so on, and unless, as we have said for years—as we said in 1930 
when we determined to stay in this field—unless this job is done by the 
private companies, the government, the Federal government, is going to 
do it, and along with that probably a good many other things. 

Now, on this specific problem of intent of policies and coverages, I 
like to look at it from the practical standpoint of safety, service, and salabil- 
ity. In other words, I think that if we have those three functions taken 
care of in our policy and if it carries out those intents, then we will have 
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met the demand for this type of coverage; and I’m sure private industry 
can continue to meet this demand. 


Bert Jaqua, Dean of the College of Insurance at Southern Methodist 
University, says that disability insurance, permanent disability insurance, 
is the most necessary type of coverage because, permanent disability is living 
death. He says that a man who is permanently disabled is dead so far as 
producing income for himself or family. He is worse than dead so far as 
they are concerned because he is a drain upon them for help and expense, 
and so on. So the importance of developing and maintaining and carrying 
out the proper coverages in this field are vital indeed. 


In considering these tests of service, which include the coverage—how 
far can you go in the coverage? Can you provide, for instance, lifetime 
benefits? What is the test of disability? When is one totally disabled? 
Well, that depends on the individual, doesn’t it? A former president of the 
United States was paralyzed; yet, by any test—I mean from the stand- 
point of a physical test—he would have been considered disabled. And, 
on the other hand, there are people with minor conditions who develop 
them into permanent disabilities. Again, so much depends on the 
individual. 

The books are full of decisions and, of course, many of them differ. 
The thing that we learned from them is, as all of you know so well and 
so much better than I, that a decision is not the law. A construction of a 
policy under a certain set of facts is not the law. It’s evidence of what the 
law is. So often we run into the problem on either side, either when it’s 
a question of acknowledging liability or a question of whether there exists 
any liability—-someone will say, ““Well, that has all been decided.’’ Well, 
you know so well that it is never decided unless it is in the statutory law. 
That’s one of the reasons why I certainly wouldn’t want to take up your 
valuable time now in going into a number of decisions, all of which are 
available to everyone through the Reporters. But I think it is well to bear 
that proposition in mind that these decisions relate to certain sets of facts. 

In the case of Spaulding against the United States Government, decided 
some years ago, I thought the Supreme Court of the United States laid 
down a pretty good rule when it said that the question of disability is 
determined by the activities as well as by medical testimony. In other 
words, if the activities are such that the person actually is not disabled, 
then the fact that one witness, one expert, says he is and another says he 
is not doesn’t carry out certainly the intention of your contract. On the 
other hand, the companies do and should take a very liberal attitude in 
construing the question of total disability as they do all other provisions 
of the policy. 

For instance, in our own organization in 1955, we had almost 600,000 
separate claims and at the end of the year we had 234 lawsuits pending. 
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That’s a very small percentage in a field where there is occasion for mis- 
understandings because there is nothing more difficult to agree with anyone 
on than his own word as to how good or bad he feels. Of course, we are 
today in such a fine economic state in our country that there isn’t the ten- 
dency to pad or malinger that there would be under other conditions. 

We made a survey of our policyowners on the question of advertising 
when it came up in connection with one of the federal agencies and asked 
them whether they were satisfied or not with the services. We sent out 
questionnaires to all policyowners and, at the same time, we thought we 
would get some information on the effect of our advertising; that is, 
whether it was producing results and, if so, from what media: newspaper, 
direct mail, radio-television? We felt that our salesmen needed advertising 
so at least the company would be known when they came to call on the 
prospects and so on. They needed that help. Well, we asked our policy- 
owners, all of them except one group, a very limited one, in which there 
is no area for misunderstanding because there is very limited coverage. We 
had a 97.99 per cent return, and of that return, almost 96% per cent reg- 
istered complete satisfaction. Now, if you assume that those who did not 
respond were satisfied, then it brings the satisfied percentage up, of course, 
much higher, and I think that’s typical. That’s typical of the kind of 
service that is being rendered today by the responsible insurance institutions 
of this country in this field. 

But again, I say, these companies need your help and they need the 
help of the insurance departments and they need the help of the field under- 
writers—all of which, together with the Home Office, constitute the team 
in this field. 

Now, I mentioned safety; I mentioned service which I think should 
embody the maximum coverage for the premium charged. As a matter of 
fact, some states have a statute which requires that before they approve 
policies, and so on, they will have some evidence that the benefits provided 
are reasonable compared to the premium charged. When you are licensed 
and doing business in forty-eight states, you, of course, comply with many 
different requirements in this respect. 

At the time that the rating bureaus Mr. Diemand referred to this noon 
were set up in the casualty and fire fields, there was some suggestion that 
health and accident insurance be included and that there be some rate fixing 
set up for health and accident insurance as part of casualty. However, the 
prevailing opinion was that since this is personal insurance and closely 
related to life rather than property, it should not be subject to these rate 
bureaus and arrangements. So there is complete freedom of competition 
in this field, complete freedom within the standard provision laws in the 
policy and flexibility in providing for benefits and for premium rates—all 
of which we feel has inured to the benefit of the public, but all of which 
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requires careful supervision by states, and the states are giving that kind 
of supervision. 

I think one of the finest things that should be done is for all insurance 
lawyers to cooperate with the insurance departments of their home state 
because they have a tremendous responsibility in preserving the state super- 
vision of insurance. 

I think in connection with salability, the companies certainly do not 
want to have any unnecessary language in a policy that may hurt the sale 
of it and will not affect the legal obligation of it. 

Most of you recall so much litigation over the term ‘‘accidental means.” 
When I started in this business, I recall the language was “‘accidental, vio- 
lent, external,’’ and so forth, a real long clause. And, of course, the Courts 
didn’t pay too much attention to all these other words, and finally it got 
down to where it was “‘accidental means’ and now in most policies, I think 
—at least in ours—we just use the term “‘accidental injuries.’”’ Well, of 
course, you take a chance on some cases of thrombosis or other conditions 
in which they say, ““Well, that’s an. accidental injury to the body even in 
the absence of accidental means.’”’ But, after all, we have to rely upon the 
Courts to apply a rule which is in keeping with the intent of the parties. 

Justice Cadozo said, and as has been affirmed or referred to many times, 
policies of insurance are construed not in the language of the actuary or the 
accountant or the lawyer, but in the language of the man in the street, 
and we are great believers in simplicity of language. 

The same thing is true regarding the requirement of total disability. 
The old clause said, ‘‘Unable to perform any gainful duty,’’ and so forth 
and so on. Again, what is the intent of the parties? The intent should 
be that if one is unable to carry on his work or some work of comparable 
distinction, then he is totally disabled. 

Under those theories, I think that the intent of the policy can be carried 
out and I think that the service that is contemplated in this type of insur- 
ance can be rendered. 

I had here a letter, if I could find it, that I wanted to read to you in 
conclusion which points up to me two or three things on the importance 
of this work that we are engaged in, and I say “‘we’’ because whether it’s 
counsel, underwriter, or Home Office, it takes the efforts of all of us to 
make it work and, also, that of the state insurance departments. 

I mentioned the word “‘safety’’ in these three words describing what 
I mean by coverage and policy intent. A lot of bad things can happen to 
an insurance company or any financial institution. They can have em- 
ployee troubles or agency troubles, but there is nothing worse than insolv- 
ency. There is nothing worse than doubt of its financial condition. Any 
officer or employee of an insurance company should always bear that in 
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mind in formulating the policies, both of the written contracts and the 
company operating practices. 

Under state supervision this type of insurance has weathered tremen- 
dous storms. It weathered the storm of the thirties. We are the only coun- 
try in the world, ladies and gentlemen, that has this type of coverage, 
except Canada. None of the foreign countries have voluntary health insur- 
ance as we have it here. I think it’s a great manifestation and expression 
of the American way of life, the right of the individual to purchase at his 
own choice, and for a premium upon which he and the company agree, 
coverage which will give him security in time of illness or injury. Our 
states have done a wonderful job of keeping these companies safe, of keep- 
ing them properly supervised. 

I know that here in this great State they had some difficulties along 
that line, but they are not limited anywhere. They are always being care- 
fully watched, supervised by the insurance departments, and there has been 
no loss that I know of to policyowners in any of these instances in recent 
years. 

In 1952 the Preferred Accident Insurance Company of New York was 
placed in liquidation by the New York Insurance Department and they 
contacted us concerning the reinsurance of the personal accident business of 
that company. The company had gone into automobile coverages and 
other lines and had become impaired. We took over the personal accident 
portion of that business, which was one of the oldest lines in the country 
and had been reasonably well handled. 

In 1954, two years afterwards, one of our mail messengers, as she 
made her daily rounds, laid on my desk an envelope from Chickasha, 
Oklahoma, and this letter so well expresses what I think we are trying to 
do in this field through the cooperation of insurance departments and law- 
yers and field underwriters for the policyowners that I am going to read 
it to you, not because it came to us, but because this same thing has hap- 
pened many times through the years and is one of the reasons why the 
policyholders have sustained losses. 

This letter was addressed to the President of Mutual of Omaha: 

“This is to express to you my deep appreciation of the fine manner in 
which your company undertook responsibility for the contracts of my 
agency for the Preferred Accident Company of New York and has faith- 
fully carried out these contracts with payments to me every month of com- 
missions on premiums paid. Your enterprise in this matter was no doubt 
founded upon sound principles. Nevertheless, it was an example of most 
commendable chivalry in business. It saved me and my policyholders from 
the ignominy of broken contracts and has given me a monthly income 
which would have been lost were it not for your actions. 
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“I am one of the oldest of the Preferred representatives, having deliv- 
ered my first policy for that company early in 1903, and for the past 
thirty years I have been without the benefit of my sight. My association 
with the Preferred was always great. Its personal accident business was, 
as you know, in good order, the disaster or failure having been due to 
excessive losses in the automobile department. The Preferred made a fine 
record of honorable dealing without exception during my entire experience. 

*““This is to let you know that I feel very grateful for what your com- 
pany has done for me and my policyholders.” 


(Signed) Henry Ware Allen, Chickasha, Oklahoma. 


His signature was in the cramped writing of a blind man. It was just 
a few circles written together. 

I had never met this fine man. None of our representatives, so far as I 
know, have ever met him because he was with the Preferred and he is still 
handling that business as an isolated business of his own and we are merely 
underwriters carrying out his contract and the contracts of the policy- 
owners—all of which is made possible through the cooperation of the 
legal profession, insurance departments, company management, and field 
underwriters. I hope that we can continue to work together in carrying 
on what I think is one of the most important manifestations of the Amer- 
ican way of life. 
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Cancellation of the Fire 
Insurance Policy by Replacement 
and Substitution 


By JOHN P. GORMAN* 


ae CANCELLATION CLAUSE as contained in the 
standard fire insurance policy now issued throughout the United States 
is substantially uniform in the several States. It provides, first, that the 
policy shall be cancelled at any time at the request of the insured; and, 
second, that the policy may be cancelled at any time by the company by 
giving to the insured a specified number of days, generally five days, writ- 
ten notice. The clause also contains provisions and requirements relative 
to the return of the unearned premium in either event, none of which are 
important here. What is important is the fact that under this clause 
either party to the contract may, at its option, cancel the policy without the 
acquiescence or consent of the other one. Obviously, an insurance policy, 
like any other contract, may be cancelled by mutual agreement of the 
parties; and, as with other contracts, strict compliance with the require- 
ments for cancellation may be waived by the parties. It is evident, there- 
fore, that the fire insurance policy may be cancelled either by request of 
one party to the other, so long as the requirements of the particular clause 
applicable thereto are complied with, and by mutual agreement. This 
requires no elaboration, and what I intend to discuss here today is a third 
manner in which the policy may be cancelled with equal effectiveness and 
which requires neither a request in writing, or otherwise, or the mutual 
consent of the parties. This is what is known as the doctrine of cancella- 
tion by replacement and substitution. 

Stated in its simplest terms, it is this: that the procuring of new in- 
surance by an insured, or by his agent authorized so to do, for a term 
commencing before expiration of the term of existing insurance with in- 
tent to have the new insurance take the place of existing insurance and 
with no intent to thereby acquire additional insurance, constitutes in law 
an effective cancellation of the existing insurance. This may come about 
in a variety of ways, and I will mention only a few of them. 


* Partner in firm of Clausen, Hirsh and Miller, Chicago, Illinois. Address presented 
at the Sixteenth Annual Convention in Houston, Texas, on August 22, 1956. 
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Perhaps the most frequent situation giving rise to the application of 
the doctrine is that wherein the company notifies the insured or his broker 
of its desire or intention to effect cancellation within a specified time, either 
by formal written notice or otherwise, and the insured or broker, without 
awaiting the lapse of the specified cancellation period, immediately takes 
out other insurance, intending thereby to replace the coverage threatened 
by cancellation. Then the property is destroyed or damaged by fire, or 
other hazard covered by the policy, prior to lapse of the cancellation pe- 
riod and without anything further having been done to effectuate cancel- 
lation, such as surrender to the company of the original policy, refund of 
the unearned premium, and the like. Under such circumstances, it might 
appear that both policies are in force on the date of the loss, or, if accepted 
that only one can be in force, there may be doubt as to which of the two 
is in force, the new or the old. The application of this doctrine of replace- 
ment and substitution settles such questions and, when applicable, holds 
that the original policy has been cancelled and that the new insurance is 
in effect. 

A similar situation may also be initiated by the insured’s broker 
where, for reasons personal to himself, he determines to switch companies 
prior to expiration of the existing insurance; and, also, the insured him- 
self may decide to make such a change, as, for example, from a stock fire 
insurance company to a mutual fire insurance company or vice versa; or, 
for that matter, merely to satisfy some personal whim. In such case he 
ordinarily will first arrange for issuance of the new insurance, never in- 
tending it to be additional coverage but only as a replacement for that 
which he intends to drop, and then a loss will intervene before he has 
notified the original carrier or its agent of his intentions and desires. 
Under these circumstances, can he count himself lucky and collect under 
both policies? He cannot, because under this doctrine the moment the 
new policy is issued the old is effectively cancelled, even though the com- 
pany which issued the original policy and, for that matter, the company 
that issued the new policy had no knowledge of the insured’s intentions. 


I believe a classic example of this doctrine is the case of Wells Pe- 
troleam Company, Plaintiff v. Fidelity-Phenix Fire Insurance Company 
of New York, et al., Defendants, which was decided by Judge Walter J. 
LaBuy of the United States District Court for the Northern District of 
Illinois, Eastern Division, at Chicago, Illinois, in June of 1954. It’s 
classic in the sense that it contains each and every factor which might be 
considered favorable to application of the doctrine. Not all of them, in 
my opinion, need be present in any given case, but I feel that it can be 
helpful to refer to such a case as a guide in analyzing any new situation 
in which some, though not all, such factors are present. I believe that in 
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this way one can better determine whether the doctrine is or is not appli- 
cable to his immediate problem. Accordingly, I will quote from the 
opinion of Judge LaBuy at some length. I feel somewhat more free in 
doing so than might otherwise be the case, as I participated in the trial 
and in the writing of the defendants’ brief in this case on behalf of cer- 
tain of the defendant companies. Quoting from the opinion, therefore, 
is not quite a matter of abstracting another’s work. The full opinion 
may be found in 171 Fed. Sup. 739. The Court there said, in part, as 
follows: 

“In September of 1946 the plaintiff appointed B. E. Baal to act 
as its insurance broker in the placing of fire and extended coverage 
insurance upon the property involved in this suit. In this appoint- 
ment Baal was instructed and empowered by the plaintiff to obtain 
a gross amount of insurance, approximately Thirty-T wo Thousand 
Dollars ($32,000.00), upon the property and to do all that was 
necessary to keep the property insured in that amount. Baal was not 
instructed or limited in any manner as to the identity of the com- 
panies issuing such insurance, nor as to the specific amount of insur- 
ance to be placed in any particular company. 

“Baal was, and is, a licensed insurance broker in the State of 
Illinois and in 1946, and for sometime prior thereto, he officed in 
the office of Homer Gwinn &% Company, a general insurance agency 
licensed by the State of Illinois. Pursuant to the direction and au- 
thority given to him by the plaintiff, he placed the insurance cover- 
age requested through the Homer Gwinn & Company agency in 
six companies, including the four defendant companies, as follows: 























Company Policy No. Amount 
Eaurtable: Fire © Marine...........0:.c.ccs0.ccesceeoss 209558 $ 7,150.00 
amamie EMeNNARE. cs; : =: 3. occ ccenk cates cesboee teens 6874 6,300.00 
Fraielity =F noes: aCe. 3. bss sacs ces « want Sdazewesseesee OCWDB 6827 4,200.00 
Pe EAM ERIS 5 c5630 wtaccansacdoess toca deaaresiotben OC 282150 5,000.00 
SPUCUU TET IED os sss eaenncccevcercxicaceteo veviieaeae BK 22542 5,000.00 
Pecans eet 2 522. Ao Bemcdetteveteee ee 15-25016 3,150.00 

$30,800.00 





“There was a small additional amount of coverage placed in 
certain of these companies covering shrubbery and the like, not ma- 
terial here, but which brought the total coverage to the approximate 
figure of Thirty-Two Thousand Dollars ($32,000.00). 

“Baal continued his office arrangement with Homer Gwinn & 
Compauy until June 23, 1950, when, as the result of a disagree- 
ment not material here between him and Mr. Homer Gwinn of the 
agency, he left that agency and moved his office to the American In- 
surance Agency, Inc. Thereafter, on August 7, 1950, Baal addressed 
a letter to Homer Gwinn & Company in which he stated that he 
had replaced all business which he had written through the Homer 
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Gwinn & Company Agency as of August 3, 1950, and that the pol- 
icies would be forwarded through the clearing house for cancellation 
on a pro rata basis. The pertinent portion of this letter is as follows: 


see 


Furthermore, as I construe your threat of serving cancella- 
tion notices to my clients, tantamount to a notice to me that you 
will not further service my business my only recourse, to protect 
my business and safeguard the interest of my clients, is to pick up 
all policies written by or through your agency and return them to 
you for cancellation pro rata as of August 3, 1950, the day on 
which I received your notice and on which day I arranged for re- 
placement coverage.’ (Emphasis supplied.) 


“On August 15, 1950, the Homer Gwinn & Company agency 
replied to Baal’s letter of August'7, 1950, by stating that should 
Baal elect to cancel all business written through the agency, as stated 
in his letter, the short rate basis of premium return would be insisted 
upon. Baal’s reply to the Homer Gwinn &% Company letter of Au- 
gust 15, 1950, on the following day, August 16, 1950, stated, in 
part, as follows: 


see 


So far as other business is concerned, I have consulted au- 
thorities who have sustained my position that your action in your 
letters of August 2nd and 3rd in truth and in fact called for the 
cancellation of my business and a prorata credit is in order as of 
August 3rd, the day on which I covered all exposures. The poli- 
cies are going through the clearing house as fast as I pick them 
up.” (Emphasis supplied.) 

“As appears from this exchange of correspondence, Baal did on 
August 3, 1950, replace all of the insurance which he had placed 
through the Homer Gwinn & Company agency with policies of in- 
surance placed in other companies through the American Insurance 
Agency, Inc. With specific reference to the policies obtained for the 
plaintiff through the Homer Gwinn & Company agency, as above 
set forth, the following policies were so placed in substitution for 
them: 








Company Policy No. Amount 





BVRARRNOE OG. «55 255 ce 0c ss<eazeces se Ganobistiest<a se $ 5,000.00 
TIRES 5. oso cabs desk c elven srt a a neenecdeiee OC 959434 6,000.00 
Commercial Union........... sincegustasbvnscéstnastee ee oe 5,000.00 
Detroit Fire &% Marine............. Bal ... OC 908456 5,000.00 
Prete: PURIRRBIOR 5 5 osc dado ox scccnekes access neta OC 1138882 5,000.00 
Reliance..... os bs bey copeensen tetas: 5,000.00 

$31,000.00 


It will be noted that these policies were written in a gross amount 
approximately the same as the policies which they were intended to 
replace. Further, they were written for the unexpired term of those 
policies and at the identical rate of those policies, it being the ad- 
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mitted intention of Baal to effect this replacement and substitution 
without charge to his client. The only manner in which this could 
be effected would be by obtaining cancellation of the original policies 
upon a prorata basis; that is, by effecting a full return of the un- 
earned premium to be applied upon the premium charged for the 
new policies. 

“The dispute reflected in the above-described exchange of corre- 
spondence between Baal and the Homer Gwinn & Company agency 
with reference to the basis of determining the return premium upon 
the cancelled policies continued through and beyond the date of the 
fire here in question, November 9, 1950. In this dispute Mr. Baal 
insisted that the return premiums should be determined upon a pro- 
rata basis and Mr. Homer Gwinn insisted that it should be deter- 
mined upon a short rate basis. * * * 

“Each of the four defendant companies refused to accede to 
Baal’s demand that the return premium upon the cancelled policies 
be figured upon a prorata basis rather than upon a short rate basis, 
as provided by the terms of the policies themselves. The Home In- 
surance Company which, as of the date of the fire, occupied an iden- 
tical position with that of the four defendant companies did, how- 
ever, accede to this demand and paid to the plaintiff through its 
broker, Baal, a return premium figured upon a prorata basis as of 
August 3, 1950. The Rhode Island Insurance Company had gone 
into receivership prior to August 3, 1950, and the claim for return 
premium figured upon a prorata basis as of August 3, 1950, was filed 
on behalf of the plaintiff by Baal with the receiver. It is significant 
that the plaintiff treats both The Home Insurance Company policy 
and the Rhode Island policy as not having been in force and effect 
on November 9, 1950, the date of the fire, although, as indicated, 
both of those companies occupied an identical position with that of 
the defendant companies on the date of the fire. 

“Following the occurrence of the fire the replacement companies 
above listed assigned the loss to the Underwriters Adjusting Com- 
pany for investigation and adjustment. The Underwriters Adjust- 
ing Company’s representatives then proceeded to meet with the rep- 
resentatives of the plaintiff herein and to adjust the loss on behalf of 
those companies. In so doing, the Underwriters Adjusting Company 
did not represent any one of the defendant companies. In prorating 
the loss, however, between the replacement companies, the face 
amount of the policies of the defendant companies was included for 
proration purposes. This resulted in the replacement companies pay- 
ing a somewhat lesser amount under their policies to the plaintiff 
than would be the case if the policies of the defendant companies 
were not included in the proration. In this connection, the replace- 
ment companies entered into an agreement with the plaintiff that in 
the event it should be determined that the policies of the defendant 
companies herein sued upon were, in fact, cancelled prior to the date 


[ 22] 








of the loss, the adjustment would be reopened and payment made 
upon a proration excluding the face amount of the policies issued by 
these defendants. It is again significant that the policies issued by 
The Home Insurance Company and by the Rhode Island Insurance 
Company were not included in this proration. 

“Prior to effecting replacement of the original policies secured 
for this plaintiff by Baal through the Homer Gwinn &% Company 
agency, Mr. Baal advised Mr. George B. Warton, Treasurer of the 
plaintiff corporation who was in charge of the insurance program of 
that company, of his intentions with respect to the insurance cover- 
age. Mr. Warton agreed with Mr. Baal’s proposals and delivered the 
original policies to Baal for cancellation. After the replacement poli- 
cies above-described were issued through the American Insurance 
Agency, Inc., as above set forth, they were delivered by Mr. Baal to 
Mr. Warton as replacement of and in substitution for the original 
policies. Simultaneously with the delivery of these replacement pol- 
icies to the plaintiff, an invoice dated August 26, 1950, and covering 
the premium charged upon the new policies, was deliverey by Baal 
to the plainttiff company in which a full credit for this charge was 
given. It appears from this invoice that the total premium upon the 
replacement policies was the sum of Six Hundred Twenty-Nine Dol- 
lars ($629.00), and that a full credit in this amount was allowed 
by Baal, this credit being the unearned premium upon the original 
policies figured upon a prorata basis. All of this was fully and com- 
pletely entered and recorded in the plaintiff's corporate books and 
records prior to the occurrence of the fire. 

“Tt clearly appears from the plaintiff’s evidence that it was not 
the intention of either the broker, Baal, or the insured, plaintiff 
herein, at any time prior to the occurrence of the fire to obtain addi- 
tional insurance coverage upon the property and rather that it was 
their clear intention to replace the original policies issued through the 
Homer Gwinn %&% Company Agency and to substitute therefor new 
policies issued through the American Insurance Agency, Inc. There 
was no desire on the part of the plaintiff to vary its original instruc- 
tions to its broker, Baal; namely, to procure coverage upon the prop- 
erty in the approximate sum of Thirty-Two Thousand Dollars 
($32,000.00). It was not their intention to double this coverage 
or to increase it in any manner. * * * 

“It is the contention of the defendants that the authority of the 
broker, B. E. Baal, from the plaintiff corporation was sufficiently 
broad to enable him to effect replacement and substitution of the 
original policies as he saw fit and that, in any event, all of his acts in 
this regard were fully and completely agreed to and ratified by the 
plaintiff corporation. — 

“It is the further contention of the defendants that its policies 
of insurance were cancelled at the request of the insured prior to the 
occurrence of the fire and that they were cancelled by replacement and 
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substitution of policies of insurance in other companies. Ratification 
of the replacement and substitution of the original policies was made 
by the insured long prior to the occurrence of the fire and this early 
ratification was confirmed by virtue of the election of the insured to 
present claims under the substituted policies and to collect payment 
of the proceeds thereof. 

* * * * 

“The leading case in the State of Illinois on the issue presented 
in this case; namely, cancellation by virtue of replacement and sub- 
stitution, is that of Larsen v. Thuringia American Insurance Com- 
pany, 208 Ill. 166. In that case the facts are closely analogous to 
those in the instant case, and there the trial court directed a verdict 
for the defendant and entered judgment for the defendant upon the 
directed verdict. This verdict was affirmed both by the Appellate 
Court of Illinois, First District (108 Ill. App. 420), and by the 
Supreme Court. In its opinion, the Supreme Court said, p. 173: 


““ “We regard the case of Arnfeld & Son v. Assurance Co. 17Z 
Pa. St. 605, as very similar in its facts to the facts of the case at 
bar, and the reasoning of that case very cogent and in support of 
the views we entertain. 

“We think upon both grounds, that of ratification and elec- 
tion, under the facts disclosed by this record, appellant was bound 
by the bargain he had advisedly made, and that the judgments of 
the circuit and Appellate Courts are right, and the judgment of 
the Appellate Court is affirmed.’ 


The facts in the Arnfeld & Son case, relied upon by the Supreme 
Court of Illinois in the Thuringia American Insurance Company 
case, were very similar to those in the instant case and in that early 
case the Supreme Court of Pennsylvania said, pp. 608-609, 172 
Pa. St.: 


see 


It may be conceded there was no formal technical cancella- 
tion of the policy issued by the defendants; it was in possession of 
plaintiffs; defendants had not returned or offered to return to 
them the premium; but was there a substitution of the liability 
of a third party for that of the defendants, by the consent of the 
plaintiffs, defendants and the third party? Defendants’ contract 
was one of indemnity in a fixed amount against loss by fire on 
certain goods; a third party, the Queen Insurance Company, took 
its place and indemnified plaintiffs against precisely the same loss, 
in the same amount, on same goods, then stood by its contract, 
and paid the loss. This was a complete and effectual substitution 
of another insurer in place of defendants. And this was by the 
consent of all parties interested. For it is not important to discuss 
the exact authority of an insurance broker, as Zugschmidt was, 
and determine to what extent he was the agent of the insured and 
the insurers—that is, where the line should be drawn. It is un- 


[ 24] 





disputed he acted throughout for the plaintiffs, and for both com- 
panies, communicated with both, and all consented to and ratified 
his acts. Nor is it controlling that there was no formal cancella- 
tion or surrender of the first policy. The plaintiffs got the policy 
in the Queen Company, and what is more important got the 
money upon it. The premium they had paid to the defendants, 
in so far as they were entitled to a return of it, is owing by the 
defendants, through the broker, to the Queen Company, to whom 
the broker acting for plaintiffs, transferred defendants’ liability. 
Plaintiffs ought to have surrendered for cancellation defendants’ 
policy. What ought to have been done, equity will consider as 
having been done. The case is not unlike that of a creditor who 
has taken surety for a debt; the surety declines to be longer re- 
sponsible; the debtor procures a new surety acceptable to the cred- 
itor; who takes the place of the first on a new note; the creditor 
retains possession of the old note; the new surety pays the debt; 
the creditor sues the first surety on the old note, alleging it had 
never been formally delivered up or canceled. In such case the 
learned judge of the court below would very promptly have said 
that if a creditor be once paid, his mere possession of the old note 
would not warrant the exaction of a second payment of the same 
debt. It seems to us there is no distinction between the supposed 
case and the one before us, except that the first is a contract for 
suretyship and the second of indemnity. The injustice worked 
by permitting a second recovery in the one is the same as in the 
other. No party ought to be allowed to recover twice for the same 
debt, no matter how many instruments evidencing the amount of 
his debt he may hold, nor how many distinct obligors there may 
be on them. Most creditors are content if their debt be paid once; 
all ought to be.’ 


“Another strikingly similar case is that of Finley v. New Bruns- 
wick Fire Insurance Company, 193 Fed. 195. There the Circuit 
Court for the Eastern District of Washington, Eastern Division, 
said, p. 200: 


“ ‘Again, it is said that the defendant could not cancel the 
policy without tendering back or refunding the premium paid. 
This much might be conceded if this were a simple case of can- 
cellation, but the rule has no application where one policy is sub- 
stituted for another by consent.’ 


“In Pagliero, et al. v. Merchants Fire Assurance Corporation of 
New York, 169 Fed. 2d 373, 374, the Circuit Court of Appeals for 
the Ninth Circuit said: 

“* ‘Whether or not Otis & Browne had authority to cause the 


cancellation of the policy held by appellants with appellee and to 
procure the new policy presents a question which we think need 
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not be determined. We are of the opinion ratification clearly ap- 
pears. It is evident that Otis & Browne took out the policy with 
Home Fire and Marine Insurance Company assuming to act for 
appellant and for the purpose of replacing the policy in suit after 
having agreed to the cancellation of that policy. They informed 
appellants of the action taken by them before appellants made 
claim for payment from Home Fire and Marine Insurance Com- 
pany. The $15,000 policy which Otis & Browne secured from 
Home Fire and Marine Insurance Company brought the total 
amount of insurance held by appellants to the same level that ex- 
isted prior to the attempted cancellation of the policy held with 
appellee. 

““ "We are in accord with the holding in several cases where the 
facts are almost identical with those in the instant case, that it was 
incumbent on appellants when informed of the action taken by 
their brokers, Otis & Browne, to elect which policy they could 
claim under. * * * 





“In Strauss v. Dubuque Fire & Marine Insurance Company, 22 
P. 2d 582, the District Court of Appeals for the First District of 
California, said, at p. 586: 


“Tt is next asserted ibat the policy issued by the defendants 
was never cancelled. If the plaintiffs mean that the policy was 
indorsed in ink “‘cancelled,’’ then their contention conforms to 
the facts. However, an insurance policy is in effect cancelled when 
another policy is substituted for it. Stevenson v. Sun Insurance 
Office, 17 Cal. App. 282, 288, 119 P. 529; New Zealand Ins. 
Co. v. Larson Lumber Co. (C.C.A.) 13 F. (2d) 374. That in 
the instant case there was a substitution is clearly supported by 
the evidence. * * *’ 


And in the case of Bache v. Great Lakes Insurance Company, 151 
Wash. 494, 276 P. 549, the Supreme Court of Washington said, 
ores 


“**As we understand counsel, it is conceded that the procuring 
of new insurance by an owner, or by his agent authorized so to 
do, for a term commencing before the expiration of the term of 
existing insurance, with intent to have the new insurance take the 
place of the existing insurance, and no intent to thereby acquire 
additional insurance constitutes in law an effective, voluntary 
cancellation of the existing insurance. This, we think, is recog- 
nized to be the law in our decision in Finley v. Western Empire 
Ins. Co., 69 Wash. 673, 125 P. 1012, Tacoma Lumber & Shin- 
gle Co. v. Fireman’s Fund Ins. Co., 87 Wash. 79, 151 P. 91, and 
Violette v. Insurance Co. of Pennsylvania, 92 Wash. 685, 159 
P. 896, 161 P. 343. * * 
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Murray Bernard Industries v. East & West Insurance Company, 185 
F. 2d 20 (C.A. 7) ; Hoover v. Millers National Insurance Company, 
et al. (Wash.), 135 P. 2d 846; Sanks v. St. Paul Fire & Marine In- 
surance Company, 131 Neb. 266, 267 N.W. 454 and Firemen’s In- 
surance Company v. Simmons, et al., 180 Ark. 500, 22 S.W. 2d 45. 


“For the foregoing reasons it is the Court’s opinion that the 
policies of insurance herein sued upon were effectively cancelled on 
August 3, 1950, prior to the date of the fire, November 9, 1950, by 
virtue of replacement and substitution; that the physical possession 
of said policies in the hands of the plaintiff on the date of the fire 
and the fact that the unearned premium, whether prorata or short 
rate, had not yet been returned by the defendants to the claimant on 
the date of the fire is immaterial and the Court is therefore compelled 
to grant the motion of each of the defendants for directed verdict 
and, accordingly, will direct the jury to return the following verdict: 
‘By direction of the Court, we, the jury, find the defendants not 
guilty.’, and will enter judgment for each of the defendants upon 
said verdict.” 


You will have noted that the factors of significance which were pres- 
ent in this case are the following: 


1. The authority of the broker was broad in scope, in that he was 
instructed and empowered by the insured to obtain a gross 
amount of insurance in a specific amount, and to do all that was 
necessary to keep the property insured in that amount. 


2. The replacement policies were written in a gross amount approx- 
imately the same as the policies which they were intended to 
replace. 


3. The replacement policies were written for the unexpired term and 
at the identical rate of the original policies. 


4. The insured was fully informed and consented to the replace- 
ment and substitution of the policies prior to the date of loss. 


5. It clearly appeared from the evidence that it was not the intention 
of either the broker or the insured at any time prior to the occur- 
rence of the fire to obtain additional insurance coverage upon the 
property, but, rather, that it was their clear intention to replace 
the original policies and to substitute therefor the new policies. 
It was clearly not the intention of the insured to double the cov- 
erage, or to increase it in any manner. 


6. The substituted policies were treated by the insured as being in 
force and effect on the date of the loss in that claim was made 
and payment accepted by the insured thereunder, and, accord- 
ingly, the insured thereby ratified the action of the broker in 
effecting the substitution. 
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I have already said, and wish to emphasize, that not all of these fac- 
tors need be present in order to make the doctrine applicable. Of the sev- 
eral factors present in the Wells Petroleum case, and summarized above, 
the only ones which, in my opinion, are essential to the application of 
the doctrine are that it clearly appears from the evidence that there was no 
intention to obtain additional insurance coverage upon the property, but, 
rather, that it was the intention to replace the original insurance with the 
new coverage obtained; and that if the substitution is effected by the in- 
sured’s broker, as is most often the case, that the broker either have such 
broad authority to keep the property insured in companies of his selection 
that specific approval is not required, or that the insured has specifically 
authorized the substitution, or accepted the same, prior to loss, or that 
after the loss the insured has ratified the substitution of policies by the 
broker by treating the substituted policies as being in force and effect on 
the date of loss. 

The other factors above listed, many of which will be found in vary- 
ing degrees in any given case, are simply evidentiary and corroborative of 
the two essential factors—intention and consent, or ratification. That 
intention and ratification are the only essential factors to application of 
the doctrine is clear from a reading of the earlier decisions cited by and 
relied upon by the Court in the Wells Petroleum decision. 

In the Thuringia American Insurance Company case, cited by Judge 
LaBuy, the defendant company gave notice to the insured’s broker that it 
desired its policy cancelled and fixed a specific date of cancellation, so as to 
permit the broker sufficient time within which to replace the coverage in 
another company. Upon receipt of the notice, the broker, without com- 
municating with the insured, immediately procured coverage upon the 
property in another company for the same amount as defendant’s policy. 
Prior to anything further being done to effect the cancellation, the prop- 
erty was destroyed by fire. After the fire, the insured was fully informed 
of the substitution of policies, approved the same. and proceeded to pre- 
sent claim and to accept payment under the substituted policy. 

This suit was then commenced upon the original policy and the Court 
held that this action on the part of the insured atfer the loss, that is, pre- 
sentation of claim and acceptance of payment under the substituted policy, 
constituted an effective ratification of the acts of the broker in the replace- 
ment and substitution of coverage. The Court said, pages 169-170, 208 
Ill., 70 N.E. 31: 


“The appellee contends that it is not liable upon two grounds: 
First, that appellant could and did ratify the acts of Bennett after 
being fully informed as to them: and secondly, that if Bennett was 
not the agent of appellant, but was the agent of appellee, and by its 
direction cancelled its policy and procured other insurance in the 
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place of it, appellant was fully and fairly informed as to the entire 
transaction, and he was put to his election whether he would rely 
upon the policy issued by appellee or whether he would take the 
policy issued by the North British and Mercantile Company in lieu 
thereof, and that he did elect to and did receive the latter policy, and 
the evidence shows, and it is undisputed, that appellant received from 
the North British and Mercantile Company the proportion of the 
loss that it was agreed at the adjustment should be paid by it. Ap- 
pellant’s contention is, that Bennett was not his agent for the pur- 
pose of canceling or consenting to the cancellation of appellee’s pol- 
icy, and did not represent him when he re-placed the insurance 
covered by appellee’s policy in the policy of the North British and 
Mercantile Company, and that as he had no knowledge of the trans- 
action until after the fire and the loss had been incurred, it did not 
lie in his power then to ratify any agreement by which appellee 
would be released from a liability that had become fixed and substi- 
tute another therefor, and that appellant receive no consideration for 
such agreement, if it was made. It is not claimed by appellant that 
he was at any time to have more than $2500 insurance upon his 
property. The North British and Mercantile Company at no time 
denied its liability, but acknowledged the same and paid according 
to the adjustment. 

““We can see no reason, and none has been pointed out, why 
appellant could not ratify the acts of Bennett, if they were not au- 
thorized at the time they were done, if he was fully and fairly in- 
formed as to such acts, and why such ratification would not and 
ought not to be binding upon him. * * *’ 


In the Arnfeld & Son case the defendant gave verbal notice to the 
insured’s broker that the policy would be cancelled within five days; the 
broker accepted the notice and advised the company that we would replace 
the coverage within the time specified, and on the second day did so with- 
out communicating with the insured. On the following day, the prop- 
erty insured was destroyed by fire. The insured did not at any time give 
or indicate approval of the conduct of the broker in acting upon the can- 
cellation notice and effecting the substitution and replacement of the cov- 
erage, but did make claim and receive payment under the substituted 
policy. 

In the action subsequently filed upon the original policy, the Supreme 
Court of Pennsylvania, in reversing the trial court, held that this consti- 
tuted a ratification of the acts of the broker and an effective cancellation 
of the replaced policy as of the date the substituted policy went into effect, 
that is, the day prior to the fire. This case was decided in the year 1896, 
and I believe may still be considered one of the leading cases upon the 
doctrine. 


[29] 








The Finley case is another early case (1911) in which the insured 
had no knowledge of the substitution until after the loss. There the 
plaintiff held three policies of insurance for $2,500.00 each, one of them 
issued by the defendant, which company instructed its agent to cancel the 
same. Upon receipt of the instruction the agent, assuming also to act for 
the insured, procured another policy for a like amount in another com- 
pany intending it as a substitution for the defendant company’s policy, 
and the next day the property was destroyed by fire. The insured there- 
after accepted the new policy and sued and recovered judgment thereon. 

The Court held that by such action the insured ratified the acts of the 
agent, consented to the substitution, and could not recover from the de- 
dendant company, although its policy had not been formally cancelled at 
the date of the loss. 

Similarly, in the Pagltero case, the insured was given no notice and 
had no knowledge of the substitution of the policies by its brokers until 
after the loss, and since the loss sustained, as may often be the case, was 
greater than even the combined total of both the original and new cover- 
age, did not approve of the cancellation but asserted claims under both 
policies. ; 

The Circuit Court of Appeals for the Ninth Circuit, affirming judg- 
ment for the company in the trial court, held that this election by the in- 
sured to make claim under the substituted policies constituted a ratification 
of the acts of the broker in replacing the original insurance and resulted 
in an effective cancellation of that insurance by virtue of the replacement. 

The case of Hoover v. Millers National Insurance Company, et al., 17 
Wash. 407, 135 P. 2d. 846, is an extremely interesting one. It involved 
insurance written in the name of the Washington Toll Bridge Authority 
insuring what was known as the Tacoma Narrows Bridge, which bridge 
collapsed due to windstorm on November 7, 1940. The bridge was com- 
pleted on July 1, 1940, and, pursuant to prior written authorization by 
the Authority, a certain broker located in Seattle, Washington, placed in- 
surance thereon in various companies totaling the sum of $6,000,000.00. 
As required by the authorization, all of the policies contained a special 
sixty-day notice cancellation clause. Among the policies was one written in 
the Millers National Insurance Company for the sum of $50,000.00. On 
October 31, 1940, the agent upon this policy called the broker and told 
him the company wished to cancel. This oral request was followed by a 
written sixty-day notice of cancellation dated November 4, 1940, which 
was received by the Authority on November 6, 1940. The broker dis- 
cussed the question of cancellation with the Secretary of the Bridge Author- 
ity and recommended that because there was a ready market for the insur- 
ance no attempt be made to hold the company to the sixty-day notice 
requirement. The Secretary agreed and approved immediate replacement 
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of the policy. Accordingly, on November 6, 1940, the broker called a 
local agent for the Fidelity and Guaranty Fire Corporation, advised him 
that there was $50,000.00 coverage open on the bridge, and asked if he 
would take it.. The agent readily agreed and promptly issued a binder in 
the Fidelity and Guaranty upon the bridge in the sum of $50,000.00, 
effective November 6, 1940. Nothing further was done with respect to 
the Millers Mutual policy and, on the following day, the bridge was 
destroyed. 

Ultimately the Bridge Authority filed suit against both companies 
claiming that one or the other was liable to it in the sum of $50,000.00, 
but did not claim that both were liable. It appears that each of the com- 
panies conceded the material facts, but each took the position that the 
other was liable. The Court held that the Millers’ policy was effectively 
cancelled by virtue of the replacement by and substitution of the Fidelity 
and Guaranty policy for its policy, and that the Fidelity and Guaranty 
was therefore liable under its policy. 

The Court found that the act of the broker in effecting the replacement 
and substitution of the Millers’ policy immediately upon receipt of notice 
of the company’s intention to cancel, was within the scope of his authority, 
but also held that the filing of the suit upon the Fidelity and Guaranty 
binder constituted a ratification of the action. The Court said, pages 851- 
852, 135 P. 2d: 


“‘However, there is a better and more conclusive ground upon 
which the question of the agent’s authority can be decided. That is 
upon the theory of ratification by the principal rather than the orig- 
inal authority of the agent.” 

a oe 

“It would therefore appear that the bringing of the instant action 
constituted a ratification of LaBow’s acts that would be binding 
upon the appellant.” 


It is this latter holding which is, to my mind, the most significant 
portion of the decision, as it so frequently happens that the broker does 
not in fact have authority from the insured to agree to cancellation by 
effecting replacement and substitution of the policy; but, after the loss, 
the insured will nonetheless seek to effect recovery under the substituted 
policy by making claim thereunder or filing suit theron, or, as has been 
seen, will frequently accept payment from the substituted company. 

An identical decision was reached by the Supreme Court of Nebraska 
in the case of Sanks v. St. Paul Fire and Marine Insurance Company, 131 
Neb. 266, 267 N.W. 454; namely, that the filing of suit upon the substi- 
tuted policy constitutes a ratification by the insured of the act of the broker 
in accepting cancellation of the original policy by effecting its replacement 
and substitution prior to loss. 
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Where the two factors of intention and ratification are present it is, I 
believe, entirely proper that the company which issued the substituted 
policy should be called upon to pay the loss, rather than the company 
which issued the original policy. The key to this may be found in a con- 
sideration of what the situation would have been relative to the payment 
of premium had there been no loss. It is obvious that in the absence of 
the intervention of a loss, the company which issued the original policy 
would be called upon to remit to the insured an unearned premium for a 
period of time which would include the date of loss, and the company 
issuing the new policy would have been paid by the insured an earned 
premium for a period which would have included the date of loss. Accord- 
ingly, in all fairness, it is the latter company which should pay the loss. 
Certainly under these circumstances both companies should not be required 
to pay the loss, it having not been the intention of the insured to acquire 
additional coverage. As it was so aptly phrased by the Supreme Court of 
Pennsylvania in the Arnfeld case as far back as the year 1896: 


“No party ought to be allowed to recover twice for the same 
debt, no matter how many instruments evidencing the amount of 
his debt he may hold, nor how many distinct obligors there may be 
on them. Most creditors are content if their debt be paid once; all 
ought to be.” 


With this I am wholeheartedly in agreement. 
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Clearing Dockets by Arbitration 


By J. HARRY LABRUM* 


A. OF YOU WILL PROBABLY AGREE that my 
assigned subject ‘Clearing Dockets by Arbitration’”’ is not only mislead- 
ing—it is impossible! As you know, there is no one method of solving 
this pressing problem of disposing of litigation, whatever its nature, 
within a reasonable time. That it is almost a universal problem in all 
jurisdictions which have adopted the American system of jurisprudence is 
evidenced by the fact that the Courts of the Philippine Islands found 
themselves with a backlog of thirty-five thousand untried cases at the end 
of the fiscal period for 1955. These conditions demand the best thinking 
of the Bench, Bar and the public alike if we are to afford litigants their 
right to a speedy hearing and determination. Justice delayed unduly is 
justice denied. So, having eliminated the subject of my speech, let us ex- 
amine the problem and see whether or not we can suggest something 
constructive. 

If we need a subject, let’s call it “It’s About Time.” 

It’s about time we quit making speeches about our clogged up dockets 
and start doing somtthing about them. It’s about time we got down to 
work, attacking every facet of the problem in a business-like fashion. We 
must break the problem down, drive each little segment into a corner, and 
lick it. If we do that, we may, in time, bring about a much healthier con- 
dition in this whole area. 

It’s about time we quit overstating and magnifying the scope of the 
problem. It seems to me that almost every speech and every article on the 
subject overlooks one very fundamental fact. That is that when we 
adopted the rule of law we knowingly, and with our eyes open, agreed to 
a certain amount of delay in settling our disputes. You can settle an 
argument a lot quicker with a ball bat or a shotgun than you can by filing 
a suit and trying it before a jury. And you can recover your damages 
much more speedily with an uppercut and a quick rifling of your oppo- 
nent’s pocketbook than with litigation. 

But we long ago elected not to do things that way. We agreed to 
submit our differences to courts and juries. And we certainly knew, or 


* Member of the firm of LaBrum and Doak, Philadelphia, Pennsylvania. Address 
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should have known, that those processes would take time. That is the 
price of civilization. 

Unfortunately, in our modern age this problem of delay has worsened, 
due in large part to an increase in population, the mobile nature of our 
civilization, and a thousand and one other reasons all part of the increased 
tempo which has come with the technological age. Automobiles are used 
for every movement—to go to the corner grocery, to take children to 
school, to go to business and social affairs, for vacations, for business trips, 
for every reason under the sun, and for no reason at all. 

The result is an almost incredible number of personal injury and prop- 
erty damage suits. Other civil and criminal cases have also increased in 
number, but this morning we will limit our discussion to casualty claims. 
This is the real core of our problem. It is of particular interest to this 
group, and I think we might profitably spend a little time exploring dif- 
ferent areas in which we can improve the situation. We must work on 
each of these areas, independently, with vigor and determination. If we 
do, the improvements, all added together, will be worthwhile. There is 
no one-shot over-all cure for this problem. It will require hard work, by 
many people, and we had better get to it. 

It’s also about time we quit putting all the blame for this mess on the 
insurance companies. As most of you know, I have never hesitated to 
criticize the companies when I felt they were out of line or at fault in any 
way. A couple of years ago, before the Federation of Insurance Counsel, 
I urged the companies as well as trial counsel to scrutinize their methods 
and to abandon any practice which even resembled a delaying tactic. I 
thought then, and I think now, that it is good business for the companies 
to push their cases to a conclusion as quickly as possible. This is contrary 
to the traditional defense attitude, but most companies are doing it today. 
As a result they have a clearer, more current picture of where they stand, 
and their affairs are in much better order. For that reason, I say let’s stop 
blaming the insurance companies. Let’s look at the facts and try to cure 
the situation by constructive criticism, no matter whom it may hurt, 
rather than using the old familiar refrain against the insurance companies. 

Let those companies continue to admit liability when they should; 
make settlements promptly; abandon any of the old stalls which are still 
in use; and not allow a case to go to suit if it can be settled on a reasonable 
basis. A staggering part of our backlog in almost every court represents 
cases which will never be tried. They are bound to be settled. Many of 
them are cases which, with some determined effort and plain talk by an 
adjuster or house counsel, would never have reached the court. Let’s dis- 
pose of this backlog, and not build up any more with this kind of case. 
Let’s not ever go back to that “‘court house door’ complex. It’s bad 
policy for the company, the lawyer, and the litigant—and it’s bad 
business. 
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It’s about time, too, for plaintiffs’ attorneys to stand up and accept 
their share of responsibility for the clogged condition of our dockets. They 
do most of the complaining and are forever drawing attention to the con- 
dition of the dockets, but make few, if any, suggestions for alleviating the 
situation. With a little soul-searching such as most of the insurance com- 
panies have already done, these men could make a greater contribution to 
cleaning up this condition than perhaps any other group. 

It’s about time some of them admit that, at least once in a while, there 
is an insured driver who is not at fault and who should not be sued. 

It’s about time some of them start acting like lawyers instead of 
astronomers—and adjust their thinking and figures accordingly. 

It’s about time they gave consideration to trying cases with their own 
wits and their own evidence, rather than trying to brain-wash the de- 
fendant, his counsel and his insurer with all sorts of so-called “discovery” 
efforts. 

It’s about time attorneys for plaintiffs developed a fair and above- 
board attitude in appraising the value of a case, as this would go a long 
way toward freeing the dockets for those cases which must be tried. And, 
in turn, it would induce even greater efforts of insurance carriers and their 
counsel to reach a speedy settlement of claims. 

It’s about time we took a good long look at the New Jersey system 
for making the judges and the courts more effective and more efficient. 
Everyone admires New Jersey—but few jurisdictions have done anything 
about it. I am sure our good friend Arthur Vanderbilt doesn’t claim to 
have a patent or copyright on any part of the system he has put into effect. 
I am sure he is only too anxious to make the experience and knowledge 
of his Court available to the justices of other jurisdictions. To be sure, if 
you will pardon the language, it takes just plain guts to adopt such a 
system and keep the judiciary as well as the bar under constant pressure to 
keep the dockets current. But it can be done, as New Jersey has demon- 
strated, and men of good will should be able to work at it in a cooperative 
spirit for the common good. It is bound to pay off for all concerned. 

And, getting back to my assigned subject, it’s about time we of the 
Bar encouraged the greater use of arbitration, particularly in cases involv- 
ing claims of a thousand dollars or less. 

The Pennsylvania Arbitration Plan is too limited in scope to effect a 
real cure in the situation, but it does help to clear the dockets of cases in- 
volving a thousand dollars or less, thereby making it possible for the 
Common Pleas Courts of the various counties, except Philadelphia, to try 
the more important matters. It presents a partial remedy which should be 
more widely adopted. 

In one county in Pennsylvania, and I believe that this is rather typical, 
statistics indicate that a large percentage of all cases on the docket involve 
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civil claims of a thousand dollars or less. It doesn’t take a mathematician | 
to appreciate the time that could be saved if the workload of a court could 
be reduced by forty or fifty per cent. 

The statute is flexible because, instead of imposing compulsory arbi- 
tration uniformly throughout the state, it permits county courts, in their 
discretion, to impose arbitration by rule of court. Therefore, the arbitration 
device can be utilized or not depending on the status of a particular court’s 
calendar. In addition, since the courts control the arbitration system, and 
the arbitrators are chosen from among the members of the Bar, the legal 
profession has not been excluded and, in fact, appears to favor the plan 
very much. 

The Plan was enacted in 1952 in the form of an amendment to an 
Arbitration Act which had been on our statute books since 1836. Since 
the adoption of the amendment more than thirty-six of the State’s sixty- 
seven counties have utilized this method of relieving congestion. The 
Common Pleas Courts are authorized to establish rules which provide 
that where the amount in controversy is one thousand dollars or less the 
matter shall be submitted for arbitration and decision to a board of three 
members of the Bar. Only those cases involving title to real estate are ex- 
cluded. Members of the Bar of the various Common Pleas Courts adopt- 
ing arbitration have been almost unanimous in volunteering to act as 
arbitrators and are generally chosen in alphabetical order. 

The rules provide that the arbitrators must be appointed within ten 

days after a case is at issue, and they must submit their report within 
twenty days after the hearing is conducted. In many cases the decision is 
rendered at the close of the hearing. Generally hearings are held in court 
rooms and are dignified, orderly proceedings. The rules of evidence are 
observed, but with less formality than in a jury trial. No record is kept 
unless requested, in which case the party requesting the record must pay 
the costs involved. 

One of the obvious advantages to the system is that the only limit to 
the number of tribunals available for hearing claims is the number of 
participating lawyers in the county. 

The Courts are authorized to fix the arbitrator’s fee and in the various 
counties the fees vary from fifteen to thirty-five dollars per arbitrator. 
The fees are paid by the county and apparently the savings effected in 
court and jury costs are more than adequate to pay the arbitrators. 

If I said nothing further about the Arbitration Act, I feel sure that 
the Constitutional lawyers among you would be unanimous in condemn- 
ing it. 

What happens to the inviolable right of trial by jury? Does the fact 
that it applies only to cases involving one thousand dollars or less make | 
it special legislation? Does the fact that the courts throughout the State 
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are free to adopt arbitration or not amount to an unlawful delegation of 
legislative power to the courts? 

These questions were raised in an attack on the constitutionality of 
the Act in the Smith case, 381 Pa. 223 (1955), and the Supreme Court 
of the Commonwealth of Pennsylvania held that the statute was valid. 


The Act does not deny the right of trial by jury because it preserves 
to the parties the right to appeal from the award of the arbitrators, in 
which case a trial de novo is granted. The right of appeal, however, is 
burdened by the requirement that the appellant repay to the county the 
compensation of the arbitrators, which amount is not recoverable as costs 
by him even if his appeal is successful. 

In the Smith case the appellant had to pay seventy-five dollars to 
appeal in a case in which his claim for damages was only two hundred 
and forty-nine dollars. This, argued Smith, so burdened the right as to 
make it unavailable. The Court said that this particular burden was not 
so unreasonable as to violate the Constitution, pointing out that without 
some “‘brake or deterrent on the taking of frivolous and wholly unjusti- 
fied appeals; . . . the arbitration proceedings would tend to become a 
mere nullity and waste of time.” 

The Court disposed of the remaining Constitutional questions by 
stating that the Act is not a special law because there is a reasonable basis 
for distinguishing between cases of a thousand dollars or less and cases 
involving greater amounts, and by stating that there was no unlawful 
delegation of legislative powers because the powers of the arbitrators are 
enumerated in the legislative enactment itself, rather than in the rule of 
court adopting it. 

The Court, by Mr. Chief Justice Stern, at page 229 of the opinion, 
succinctly set forth the advantages of the Act stating: 


“The Act of 1952 . . . is of extreme importance in that it 
effects a decided innovation in procedure for the adjudication of the 
class of minor claims to which it relates. It has many obvious ad- 
vantages. It is clearly designed to meet the situation which prevails 
in some communities of jury lists being clogged to a point where 
trials can be had only after long period of delay,—a condition re- 
sulting largely from the modern influx of negligence cases arising 
from automobile accidents in a great number of which no serious 
personal injuries are involved. Removing the smaller claims from 
the lists not only paves the way for the speedier trial of actions in- 
volving larger amounts, but, what is of equal or perhaps even greater 
importance, makes it possible for the immediate disposition of the 
smaller claims themselves, thus satisfying the need for prompt relief 
in such cases. By the same token, and working to the same end, the 
use of the Act will free courts for the speedier performance of other 
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judicial functions. Moreover, there will be a saving to claimants of 
both time and expense by reason of greater flexibility in fixing the 
exact day and hour for hearings before the arbitrators as compared 
with the more cumbersome and less adaptable arrangements of court 
calendars.”’ 


Reports from the counties which have adopted the system indicate that 
great strides have been made in cutting down the delays of litigation in 
these cases. In Montgomery County, Pennsylvania, it is possible to con- 
clude such a case within sixty days from the time suit is brought. This, 
of course, was unheard of in previous experience with jury trials. In 
Berks County, Pennsylvania, the average time for disposing of arbitration 
cases is 5.9 months, with most cases being concluded within two months. 

Much of the success of the system is attributed to the willingness of 
lawyers to proceed to a hearing without seeking continuances, and to their 
efforts to help secure the attendance of witnesses and to cooperate with 
the arbitrators. It escapes me why this same enthusiasm cannot be applied 
to the normal courtroom practice with equal success. 

Finally, it’s about time for the general public, and litigants in particu- 
lar, to do something besides complain about the situation. In addition to 
being a little more understanding and less critical, these people can inject 
into the problem something which has been steadily disappearing and 
which they alone can recapture—good conscience and old fashioned truth. 
Yes, the truth. They can begin by examining their consciences, being 
factual and stating frankly the conditions which brought about their 
claims and explaining to their lawyers what really happened. Not what 
they think they have to prove to prevail; not what the guard house lawyer 
next door plants in their minds; but the honest-to-goodness truth. As 
all of you know, even when both sides are scrupulously honest, different 
versions of the facts almost always develop. And when one party or the 
other, or both, sets out to make the facts suit his side of the case, the law- 
yers and the court and the jury are deprived of the opportunity to resolve 
the case quickly and fairly. Moreover, with a little more truth telling in 
the preliminary stages, fewer suits would be started and more of those 
started would be settled short of the courthouse door. 

Every accident should not result in the filing of a suit. The public in 
recent years has become litigation conscious, and many claims resulting 
from automobile accidents which ten years ago would have been dismissed 
with a shrug end up as a suit today. No one, or shall I say hardly anyone, 
admits fault in these cases. If the public generally would look askance at 
a neighbor, acquaintance, or friend who, even though at fault, brings suit 
justifying his action on the basis that the claim is against the insurance 
company and not the other individual, it would not be long before the 
case load would be diminished greatly. 
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it has always been a source of wonderment to me that a thoroughly 
honest citizen in all other matters will not hesitate to twist circumstances 
to suit his convenience in a claim against an insured and justify it on the 
basis that the insurance company will have to pay the claim. I would 
venture to say that much of the clogged condition of our dockets is due 
to this kind of a case, none or very few of which will ever be tried. A 
return to good old fashioned honesty would help to clear the dockets. 

It’s about time the Bench and the Bar stopped suggesting panaceas. 
Neither comparative negligence nor compensation is the answer. Compar- 
ative negligence or apportionment of damage according to the degree of 
fault will increase rather than decrease the number of suits filed. The doc- 
trine invites litigation. 

Compensation in all casualty cases, aside from depriving the Bar of a 
large portion of its practice, substitutes the inexpert for the expert, the 
politician for the lawyer, and a bureaucrat for the jury. I am satisfied 
that our profession alone is capable of effecting substantial justice in this 
area of human affairs. I am concerned that the loose talk and the com- 
plaining of the Bench, Bar, and litigants may bring about a clamor which 
will cause the public to substitute some remedy which will deprive all 
those involved of their traditional right of a trial by jury. 

The upshot of all these observations is that there is no quick, over-all 
solution for the situation wé face. There are, however, areas in which 
each of us, and each group, can do constructive work. Even a slight im- 
provement in each of those areas would add up to substantial gains in the 
whole situation. Real improvement in one or more of those areas will 
bring us much closer to the ideal. But it will not be achieved without 
honest thinking and great effort on the part of all concerned—the insur- 
ance companies, counsel for both plaintiffs and defendants, the courts, 
and the general public. I think our duty as lawyers, and particularly as 
specialists in this field, is to keep driving until the goal is reached. We 
shall not be worthy of our profession if we settle for any less. 
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Evaluating a Case — Whether to 
Settle or Try It 


By ForRREST S. SMITH* 


rs. MUCH IS A CLAIM for personal injury or death 
arising out of an accident worth? I am here to try and answer that ques- 
tion. I will be frank with you—I wish I knew the answer. If I did, I 
would then be much better qualified to tell you how to decide the second 
question of whether to settle or try a case. However, whether we have 
the answer or not, it is, as you know, necessary that a casualty insurance 
company evaluate the claims against their assureds and on each claim set 
up a reserve which is a figure that is supposed to represent what the claim 
is going to cost the company. 

In the usual course of everyday living, one would not think of pur- 
chasing an article of substantial cost without first evaluating or appraising 
its value. Well, let’s put it this way; the settlement of a personal injury 
claim is the sale and purchase of human pain, suffering and disability. It 
is impossible for either the claimant’s attorney or the defendant to intelli- 
gently sell or buy without some understanding of the thing that is to be 
sold or bought. 

As stated, I can’t say I know the answer to my question; nevertheless, 
due to my many years as an insurance home office attorney, I believe I can 
speak with some authority on evaluation. Therefore, I would like to give 
you some idea as to how the Home Office arrives at the value of a claim 
and how trial counsel handling the defense can help. 

It has been said that a reserve is an ‘‘educated guess’ and that may not 
be too far from correct. Certainly, no one has yet suggested a workable 
formula for evaluating pain and suffering. Most so-called ‘‘rules of 
thumb”’ are not only worthless, but misleading. The only things that can 
be said with any certainty is that a proper evaluation cannot be made 
unless one has obtained as much information as possible about the claim 
and claimant and has checked to verify or discredit the allegations of the 


claimant. 


* Vice-President and General Counsel—Claims, American Fidelity and Casualty Com- 
pany, Richmond, Virginia. Address presented as part of a forum on ‘Handling the 
Case for the Defendant,’’ moderated by Thomas N. Foynes, President and General Counsel, 
Electric Mutual Liability Insurance Company, Lynn, Massachusetts, at the Sixteenth 
Annual Convention in Houston, Texas, on August 23, 1956. 
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I might be hesitant to expose my searching “‘guess work’’ to experts 
like you, if I didn’t know that at times you also guess wrong. 

Home Office counsel can lend to this “‘guesswork” the background of 
experience gained from a multitude of previous similar cases, and quite 
commonly, set a limit beyond which they would prefer to see a case tried. 
Claims attorneys recognize that it is impossible to accurately estimate the 
ultimate cost of each individual case. However, experienced claims men 
and attorneys have the knack of showing an over-all loss reserve picture 
accurate within a small percentage of the ultimate pay-out or ‘“‘washout”’ 
as the industry calls it. This can be done only if the claims are properly 
investigated as to liability and injuries. —The Home Office claims examiner 
cannot properly evaluate his case if he is not in possession of full informa- 
tion, whether it is helpful or harmful to the merits of the case. 

It is, of course, true that the preparation or investigation of a claim is 
primarily aimed at a correct legal analysis of the rights of the parties and 
a fair appraisal of the value of the injuries if possible. However, it is also 
true that this preliminary investigation forms the foundation of the prep- 
aration for trial of the small percentage of claims which eventually reach 
a jury. It is, therefore, necessary that the preliminary investigation and 
preparations must be done with care, and in my opinion, as promptly as 
possible. Having collected facts to establish liability or the lack of it, and 
to determine the extent of the injury, it is the job of the claims man or 
attorney to analyze the case and decide whether an immediate effort should 
be made to settle it, and if so, for how much. The analysis of liability 
issues is the first consideration and might be simple as compared to analysis 
of medical issues. The ability to understand and to properly evaluate the 
possibility of medical causation is essential in attempting to settle any 
personal injury problem. 

Theoretically, at least, every personal injury case has a settlement value 
which would be to the claimant’s advantage to accept and to the defend- 
ant’s advantage to pay. The technique of settlement evaluation is basically 
fixing a fair price on the claim and this can generally be done effectively 
and fairly to all parties if certain factors, which I will later enumerate, are 
taken into consideration. In a broad sense, the case that goes to a jury for 
a decision is one that has not been properly evaluated by one or both of 
the parties. 

In many cases of high verdicts, I know of my own knowledge the 
insurer could have disposed of the suit or claim for substantially less 
money had they been realistic and early in its history recognized the po- 
tentialities of the claim. For instance: 


We had to evaluate the case of a four-year-old girl in my own 
state who had lost a leg when a truck hit her. Within five days after 
the accident, we had offered $22,500.00, and in ten days had the 
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case settled for $28,600.00 with the court’s approval. A verdict in 
my opinion could have gone for $50,000.00 or more. 

Then, there was the case occurring in the State of New York 
which happened on January 6, 1955. It was a case resulting in the 
death of a fifty-year-old truck driver, who was earning $120.00 per 
week. He was survived by a widow and two boys, ages eleven and 
fifteen. The widow retained an attorney the night of the accident. 
Our Claims Department set up an initial reserve of $35,000.00. The 
first demand we were successful in obtaining from the attorney was 
in April for $52,500.00. We obtained an opinion from our attor- 
neys, who stated that the verdict value of the case in the section of | 
New York where it would be tried would be from $50,000.00 to 
$75,000.00, and he recommended that an effort be made to settle 





the claim up to $45,000.00. The case was settled in June of 1955 
for $42,250.00 before suit was filed. 

Another instance was a case occurring in April of 1956 in the 
State of Texas. This was an intersection accident, and while it 
might be termed one of questionable liability, it was one which in 
the opinion of our attorney would be decided against the truck com- 
pany. The accident was promptly reported to our local attorney 
who handles our investigation and adjustment work as well as our 
legal work, and he was at the scene of the accident within a couple 
of hours after its occurrence. The driver of the car, Betty, age 19, 
suffered a laceration of the knee, lacerations of the left arm and a 
broken tooth. She was accompanied by her mother, age 45, who 
sustained six fractured ribs, a fracture of the cervical vertebra, com- 
pression fractures of the 5th and 6th cervical vertebrae and the 2nd 
dorsal vertebra, a fractured pelvis, a fracture of the patella and a 
fracture of a bone in her foot. The initial reserves were $3,500.00 
and $25,000.00, respectively. Our attorney advised us that the 
county in which the accident happened was a conservative one, that 
plaintiffs had an attorney in a few days after the accident and that 
this attorney had made an initial demand of $50,000.00. On April 
19th upon the recommendation of our attorney we authorized $30,- 
000.00, and on May 7, 1956, just a little more than thirty days 
from the date the accident happened, we settled the two cases for a 
total of $20,500.00. 


I cite these examples to show that, by promptly evaluating a case and 
being realistic about settlements, settlements can frequently be made which 
are more advantageous than they would be at some later date. I might 
add that I mean more advantageous to both the company and the 


claimant. 
I do not mean by this that it is our aim by a quick settlement to de- 
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prive the claimants of anything justly due them. But I do believe that by 
facing the facts and issues and promptly trying to truly evaluate the claim 
and settle it, instead of putting up an inadequate reserve and sitting back 
and hoping for a miracle, the compary saves money in the long run and 
the claimant is benefited by being put in funds when they are most needed. 

I might point out that perhaps our Company is unique in that we 
insure only common carriers, buses and trucks, this insures us of getting 
reports of accidents within minutes or hours after their occurrence. I be- 
lieve this has a great deal to do with our record of settling approximately 
50% of our arising claims within the first 15 days after the accident. 

Sure, we overpay on a lot of claims but over-all we save money, the 
assured saves money and it is good public relations for the assured and the 
Company. Perhaps you do not realize that its costs the Company a lot of 
money just to keep a file open for a year or more; but just think of the 
number of times a file must be handled in the course of a year by the 
branch office or independent adjuster and the Home Office staff. If this 
handling time and mail cost is multiplied by 10 or 15 thousand, you can 
come up with an astronomical figure. This time and money can be saved 
if a case is promptly evaluated and settled. 

Our system is our Own, it may not suit other companies but we be- 
lieve it is best for our assureds and for us. 

As the volume of personal injury litigation has incteased over the past 
ten years, the need for medico-legal knowledge has been pressed home to 
trial counsel and home office attorneys. Lawyers and claims men should 
certainly have some information on cell, tissue and organ function. They 
should know something of the spine and its injuries and degenerative dis- 
eases. They should have an insight into the thinking habits of medical 
men and how they arrive at reasons for a claimant’s condition. It is ob- 
vious that a smattering of knowledge on such subjects is necessary for 
reasonable evaluation. It is also helpful when discussing the medcial is- 
sues with the attending or examining physician which will have to be 
done frequently. 

In evaluating a claim for reserve or settlement purposes, one must face 
squarely the issues of liability, injuries, disability and special damages 
without attempting to be overly optimistic. I believe where a serious 
doubt concerning liability exists, the doubt should be resolved in favor of 
the claimant for settlement purposes. 

Today a socially conscious world seems dedicated to the task of pro- 
viding for injured persons regardless of whether they are blameworthy. 
Whether we like it or not, we must face the fact that the time echoes the 
virtue of the “‘something for nothing philosophy’’ and be guided accord- 
ingly. I read somewhere not long ago that ‘‘the major defect of our ju- 
dicial system is the unpredictability of judges and juries,’’ and I bring this 
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up to point out that this attitude causes, or I might say forces, insurance 
companies to settle lots of cases they would otherwise prefer to contest. 

Without pointing a finger at anyone, I might also remind you that 
litigation costs have reached such proportions that insurance companies 
can not longer afford to defend some cases they would prefer to defend. 
I don’t know whether you gentlemen realize it or not, but despite the 
general belief that insurance companies are getting richer, few casualty in- 
surance companies make an underwriting profit on automobile personal 
injury and property damage coverage, and most would have lost money 
the past few years, had it not been for the favorable investment market. 
I am afraid that some defense attorneys, envious of the large contingent 
fees some plaintiff's attorneys have been getting are pricing themselves 
out of work. 

It is only natural that if an insurance company gets an opportunity 
to settle a case for a figure approximating what they believe it will cost 
them to defend it, they settle it. Why should they take a chance on what 
a socially-conscious court or jury will do to them if they believe the law- 
yer is going to charge them a fee approximating the settlement demand? 

In establishing a value on each casualty claim, the claims attorney or 
examiner must take into consideration all facets and make the appraisal of 
what the claim or suit may ultimately cost. Above all else, this is where 
proficiency comes from experience. No two claims are exactly alike. Every 
claim must be examined and considered as a special case. There is no hard 
and fast rule or mathematical formula that is workable for evaluating an 
individual claim, many factors are involved and must be considered, such 
as: 

The facts. 

Liability or contributory negligence. 
The injury. 

Pain and suffering. 

Disability or disfigurement. 
Medical expense. 

Loss of income. 

Dependency in a death case. 

Age and sex of claimant. 

10. Economic status of the claimant. 


OONAUAWN 


The Home Cffice is dependent upon local counsel for a great deal of 
this information, and counsel should furnish it as soon as possible. With 
full knowledge of the facts, an opinion from trial counsel on the liabilty 
under the laws of his state, a report from him concerning the integrity and 
ability of the plaintiff’s attorney and attending physician, a report on local 
conditions and juries, a report from our examining physician on the in- 
juries sustained and his opinion as to any resulting disability from the 
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injury and the permanency of its nature, we should be able to take the 
evaluation of a claim out of the realms of guesswork. 

In the beginning, the trial attorney should carefully analyze the claim 
file and then zeview the points of law involved; consideration should be 
given to the possibility of establishing controverted questions of fact fa- 
vorable to the defense, and if there appears to be no question about the 
facts, then an opinion on liability should be submitted. If the investiga- 
tion as reflected by the file furnished him appears incomplete, trial counsel 
should point out the weaknesses and outline the further investigation 
indicated. 

The attorney in the field, due to his local experience, is pecularly 
fitted to appraise value. The opinion, as any experienced trial lawyer 
knows, is subject to revision upward or downward as the case progresses, 
either before trial, or even after trial has commenced. Nevertheless, I 
strongly believe in the value of a preliminary opinion from local counsel 
as soon as possible as a strong aid in helping Home Office evaluate the 
case. Trial counsel can further help by submitting a full and complete 
analysis of the evidence developed thus far, a comment on the testimony 
of the witnesses involved, what he can expect to prove by their testimony 
and the ability and/or resourcefulness of opposing counsel. This ability 
should not be limited to courtroom tactics, but should also include an 
evaluation of his ability to protect his record and whether or not it is his 
practice to “‘build up’’ his case. He should advise some information about 
the forum in which the case will be tried such as: (a) the type of jurors 
usually available; (b) the size of verdicts in comparable cases; (c) the 
ability of the trial judge, his known leanings and his Appellate record; 
(d) the reputation of the plaintiff in the community; (e) his opinion as 
to the upper limit on dollar value of the case from a verdict standpoint 
and the chances of a successful defense percentagewise if possible, and 
finally, his recommendation of a figure the company should pay in settle- 
ment in preference to the trial of the case. 

Such factors are every bit as important in appraising settlement value 
as the law or the actual facts of a case,-and sometimes even more so. The 
local attorney should report on his views concerning the injury and medi- 
cal aspects of a case after conferring with the examining physician. It 
would also be helpful if he would give his views concerning the effective- 
ness of the examining physician as a witness. 

I would like to emphasize that Home Office counsel is not likely to 
know the peculiar local conditions which are likely to influence the evalu- 
ation of a case for settlement and the decision as to whether to stand trial 
or not. Therefore, a recommendation should be supported by the recital 
of all the factors taken into account by local counsel in arriving at his 
opinion. 
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In these days of uncertain results, high sympathetic verdicts and the 
ever-increasing cost of litigation, I believe the companies are interested in 
settling the great majority of their cases if a fair and reasonable settlement 
can be had. Therefore, local counsel should explore settlement possibilities 
as soon as practical and should be ever alert to bring about a settlement 
advantageous to the company. As you know, almost every litigated lia- 
bility case involves questions of fact and have questions which can be 
successfully and legitimately used as a basis for compromise. 

It has been stated, and I agree, that one of the most prevalent exag- 
gerations on the part of plaintiff’s counsel occurs when he presents a simple 
formula on chart or blackboard by which he calculates damages for loss 
of future earnings by the simple expedient of multiplying the remaining 
days of average life expectancy by the decrease in daily earning power. 
The hundreds of circumstances which might have prevented the plaintiff 
from earning a fixed income must be considered to clearly show the fal- 
lacies in the method. For instance, Mortality Tables are based upon an 
average expectancy of life—not the expectancy of gainful employment. 
The method assumes that the individual in question will spend the entire 
time before he dies working at this same rate of pay. It assumes that he 
will have no last illness and that he will work not only the day before 
his death, but every week, month and year from then until death without 
interruption. 

The method assumes that there will be no decline in the earning ca- 
pacity of the individual as he advances in years. The method assumes that 
the plaintiff will never be unemployed and that he would never go out on 
a strike or be idle because of strikes in other industries. It assumes that 
the present rate of economic activity brought on by war, subsidization and 
deficit spending will continue for the rest of the man’s expectancy,, though 
reasonable people will concede that periods of prosperity and full employ- 
ment do not go on forever. Under the method, no deductions are con- 


sidered for State and Federal taxes which, we all know, take a big chunk | 


out of our incomes. 

In making his own computation, defendants may have to at times 
resort to such method. However, we think we should generally refuse to 
recognize the validity of this method in evaluating a claim. 

For plaintiff’s counsel to pick an arbitrary figure and say that he will 
assess one dollar for each twinge of pain or ten dollars for each day of pain 
is nothing short of ridiculous. The tolerance of different people for pain 
is extremely varying. 

Up to now, I have said very little about what the examining physician 
can do to help local counsel and home office counsel to properly evaluate 
a claim; however, this does not mean that the doctor’s help is secondary. 
It is in fact of primary importance as it is basic that a knowledge of all 
medical factors is essential before attempting to appraise a case. 
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In all forms of insurance, be it automobile public liability, Workmen's 
Compensation, life or endowment, health or accident, or the like, the 
doctor’s examination, report and evaluation of disability are all important. 

The examining physician should have a history of the case including 
a brief recitation of the facts of the accident, the insured party’s condition 
and actions immediately after the accident, etc. To me, it is very impor- 
tant for the doctor in his examination to know what to look for, to know 
what portion of the history of the case given to him by the claimant to 
discount, if any. 

The examining physician should, before conducting his examination, 
review the attending doctor's report, if one is available. He should also 
endeavor to ascertain the attitude of the attending physician, his diagnosis 
and treatment, and how he arrived as such a diagnosis. He should closely 
examine the hospital records if it is permitted. He should also examine 
any x-rays taken by the attending physician before his examination, and 
by all means, he should get a case history from the claimant. 

All too often, we get reports from examining physicians who base 
their examination on nothing but what the injured party tells them. If 
the complaints are subjective, the report is practically worthless, whereas if 
the examining physician knew something of the facts of the accident and 
the case history, he would be in a much better position to render his opin- 
ion concerning the validity of the claimant’s subjective complaints. 

It used to be that evaluation was not affected by the plaintiff's lawyer 
and doctor. However, this is no longer so. In former years, attorneys 
dealt rather openly in the handling of their cases. The facts were reviewed 
objectively and medical reports were freely exchanged. “Doctors were not 
advocates, but reported what they found rather than what others wished 
they might find.’’” The same parties labor at their jobs today, but all else 
has changed. We have now what we call the “practitioner of legal sur- 
gery” and that is best defined as a doctor who does much of his practicing 
on the witness stand. 

We now, when attempting to estimate the probable cost of a case, must 
consider whether we are dealing with a “build up artist’ who imme- 
diately upon having a case referred to him starts to “‘build up” the injury. 
The first step is to change doctors and have the claimant put under a doc- 
tor of their selection. In other words, the lawyer calls in a doctor who 
will testify to injuries the attending physician did not find. Thus, a sim- 
ple back injury is “built up’’ into a ruptured intervertebral disc, or a 
simple blow on the head is “built up’’ into a post concussion syndrome. 

Assuming we have determined that the exposure is great, or the liabil- 
ity factor is against us, generally an estimate of the dollar worth of a 
personal injury claim depends upon the seriousness of the injury and the 
disability. 
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Coming to the topic of disability evaluation, we first must decide what 
is meant by disability. I would like to point out that what is disabling 
to a laborer or a farmer might not be disabling to a professional man or 
office worker. I, therefore, think that when we come to making the evalu- 
ation of the disability, a man or woman’s occupation should be taken into 
consideration. There is no one yardstick for measuring disability. Each 
claim must be decided on its own merits. 

While some standardization of medical evaluation of disability is most 
desirable, none to my knowledge has been devised as yet, but the factors 
to be taken into consideration are: 


1. Is the injury permanent or will it be of long duration? 

2. Is the injury disfiguring? 

3. Is the injury disabling or incapacitating; what part of the body 
is affected and how; will it have an adverse influence on securing 
employment? 

4. What is the sex, age, appearance, occupation, economic and social 
status of the injured? 

5. Is it the type of injury where the pain and suffering would be 
severe and of long duration? 

6. Is the alleged loss of earnings, even if proven, wholly justified? 

7. How much is the medical expense and was it warranted? 


8. How do the allegations of injuries and disability compare with 
the findings of our own doctors? 


Other factors that substantially affect settlement value are: The char- 
acter and personality of the parties involved as jurors tend to give larger 
awards for the same injuries to claimants who make a good impression 
and appear to be wholesome, likeable people with good backgrounds. 
Conversely, the so-called unwholesome types, ill-adjusted or erratic with 
poor backgrounds are generally not given the same consideration. The 
claimant with social stigma or objectionable occupation, one who appears 
to be dishonest or who has serious personality defects will not show favor 
from juries. We should lower or raise our evaluation in accordance with 
personality, intelligence, personal appearance and character of the claimant. 
Then, I think that cases involving objective demonstrative signs of injury 
such as scars, loss of an eye, amputations, etc., should receive due consid- 
eration. We should also take into our consideration inflammatory factors 
on either side for such things as drinking by either party, reckless speed or 
hit-and-run cases tend to affect value. Race, color and creed are touchy 
subjects but should, nevertheless, be considered. 

With respect to the question of whether to settle or try a case, the an- 
swer is relatively simple, and that is; ‘Can we save or make any money 
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by trying the case?’’ However, the determination of that answer is some- 
thing else and at times very difficult. The evaluation of a case has always 
been difficult at best, but in these days of inflation when the trend of some 
courts, some lawyers and most juries is toward the substitution of “‘lia- 
bility for compensation without fauit’’ for the general principle of our 
law that loss from accident must lie where it falls, it is difficult indeed. 


This inclination on the part of some courts and juries to place liabil- 
ity on those who not even by a gigantic stretch of the imagination are 
legally responsible to the injured has also made it most difficult at times 
to decide whether to settle or try a case. 

Perhaps the most difficult case to know what to do with is the negli- 
gence action in which liability is very questionable, but the injury is one 
which will bring, and may of itself tend to prompt a tremendous sym- 
pathy verdict. Even in this kind of case, it is usually possible to decide 
just how far to go by way of compromise, but it takes more than the 
usual amount of concentrated study and exchange of ideas between local 
counsel and Home Office counsel. Where liability is a foregone conclusion, 
and the only question is simply how much, settlement negotiations come 
down to strictly a “‘horse trade.”” Personalities, psychology and intangible 
local factors tip the balance in this type of case more often than any other. 

The election to try a case is almost always a gamble but it should be 
a calculated gamble. The odds for or against you and the exposure should 
be considered and carefully weighed. In such cases it is also a gamble on 
the part of the plaintiff and perhaps I should point out that an insurance 
company is likely to be in a much better position to gamble than the in- 
jured plaintiff. As previously stated, the company’s losses average up but 
the plaintiff's whole future may be involved. 

The foregoing remarks, I know, will not really help you to solve the 
problems, but merely indicate the difficulties encountered in solving the 
problem and point out a few things to be considered. It is a game which 
keeps lawyers, doctors and insurance companies on their toes. If you have 
gotten from my remarks the one thought that there is no yard stick by 
which to measure disability evaluation, that each case is a problem unto 
itself, to be weighed and judged according to its own facts and circum- 
stances, then I think I may have gotten my point over to you. 

In closing, I wish to say to you that casualty insurance companies 
recognize the strong bond of affinity between themselves and the thous- 
ands of defense lawyers across the country who have so ably represented 
them and their assureds over the years. I can say on behalf of our Com- 
panies and I know that it reflects the attitude of many other companies 
that we applaud the sincere and earnest efforts of defense counsel in oppos- 
ing the trend toward excessive verdicts and their endeavors to maintain 
the fundamental principles of liability and damages in our courts. 
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Cooperation Between Company 
and Trial Counsel 


By ROBERT H. BOWLING* 


hat DEFENSE OF LITIGATION TODAY de- 
mands the utmost in performance of both trial counsel and company 
personnel—the company by its investigative efforts, and trial counsel by 
its application of the knowledge of local law and proficiency in court room 
experience. In almost every instance the attorney retained by the company 
to defend its suits does not become active in the case until a considerable 
time after the occurrence of an accident or injury, therefore, the company’s 
responsibility of preparation for suit is practically completed when the at- 
torney has knowledge of the litigation; thus, the company’s obligation in 
the cooperative effort must necessarily begin far in advance of that of the 
trial counsel. 

A complete investigative file and a candid divulgence of all the factors 
that may affect the outcome of the litigation, together with all of the 
efforts of the company toward negotiation of settlement, must be given to 
the trial attorney at the time the case is turned over to him for defense. 
There is certainly a lack of cooperative effort if the company puts counsel 
“fon the spot’’ by withholding the amount that has been offered in settle- 
ment, or by not disclosing any offer which has been made by the plaintiff. 
In such situations the company may be passively inviting its counsel to 
make an evaluation which exceeds the amount for which the company 
could have settled the case. This situation would not be so much a reflec- 
tion on the ability of the attorney, but more an indication of bad faith 
and lack of trust on the part of the company. After referring litigation to 
counsel, the company must not negotiate with the plaintiff without con- 
sulting with the company counsel. 

The insured seldom looks beyond the company in his relationship 
with a case, so even after a file has been referred to trial counsel, the com- 
pany must act as a liaison between counsel and the insured. The local 
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counsel must place himself in the position of the company when analyz- 
ing the case. He should determine whether or not there are any questions 
of coverage. In many cases non-waiver agreements will have been made; 
in other instances, he will prepare the agreements. The same is true of 
reservation of rights notices. Furthermore, he should determine if suit 
demands are within policy limits. In an excess over limits is demanded, 
proper notice should be sent by counsel to the insured. 


The attorney should consider the peculiar aspects of public relations 
and good will during his analysis of the complete case and while making 
his recommendations to the company for settlement or defense. There 
are occasions when either company policy or a local situation will have a 
material effect on this point. The attorney must be alert for conflict of 
interest and must inform the company, who, in turn, must inform the 
insured when a conflict does arise. Local counsel has as his primary duty 
the interest of the company; therefore, if, after assignment to counsel, 
there arises a question of coverage, the attorney must inform the company 
in order that a decision may be made as to continuation, or so proper de- 
fenses may be set up under the contract. In further fulfillment of the duty 
of the company to the attorney, close attention should be paid to the 
. character, personality, and over-all impression of the clients represented 
by the attorney and insuror since very often the outcome of the case hinges 
upon the personalities of the individuals involved and upon the impres- 
sions these people make upon judges and jurors in the court room. 

After a file has been referred to counsel, the attitude of the company 
may then travel the route of one of two extremes: it may leave the entire 
responsibility on trial counsel, or it may meticulously follow the efforts 
of counsel. Neither of these extremes is healthy to the successful defense 
of litigation, so that a more middle-of-the-road attitude should be taken 
by the company. Trial counsel also has extremes in activities. He may 
appear presenting an almost belligerent (and sometimes a very pessimistic) 
recommendation that the case be settled without further litigation. On 
the other hand, he may create a false sense of security to the company be- 
cause of his lack of research. This could prove fatal to the company’s 
decision to either try or settle a case. 

There quite often arises the question as to how completely the com- 
pany should turn over the control of the case to the local counsel. The 
solution to this problem is often most difficult and may rest upon the de- 
termination of one or more of the factors next discussed. The attorney 
is well acquainted with the local courts, and, we assume, well versed in 
the particular law in practice in that state, whereas the company’s legal 
department may have general knowledge of such conditions, but has not 
confined itself to the everyday practices sufficiently to become acquainted 
with the smaller details that sometimes will materially affect the outcome 
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of litigation. Most certainly the home office legal department cannot be- 
come intimately acquainted with the caliber of attorneys representing the 
plaintiffs, or of the type of jurors that appear in the local courts. The 
company’s knowledge of general conditions and trends will be beneficial 
to the local counsel, particularly so in cases involving medical research. 
Most home offices are in population centers where expert medical research 
and evaluation may be obtained, and many companies have doctors on 
the home office staff to assist in evaluating medical reports from the field. 
The companies also have large investigative staffs spread over the country 
so that a simultaneous investigation may be conducted by staff personnel 
throughout the organization. The local counsel should not hesitate to 
call on home office personnel to assist him in such medical research and 
investigation. 

An immediate conference of the principals involved is the best method 
in beginning the cooperative effort to defend litigation. At such a con- 
ference a personal appraisal of the investigator, trial counsel, the defendant 
and principal witnesses can be made. After this conference, an analysis of 
the factual situation can be discussed between trial counsel and the investi- 
gator. Then recommendations of both parties should be made to the 
home office. Many investigators inadvertently omit important facts in 
written reports. These personal conferences bring out those overlooked 
details and may suggest other leads which would prove beneficial. The 
early conference of principals in litigation is a must for most companies. 

Home office counsel must keep his finger on the pulse of all company 
litigation so that another important field of cooperation is presented— 
that of communications. There should be a feeling of freedom in corre- 
sponding, both on the part of the company and local counsel. Too often 
the recommendations of counsel go ignored by the company for long 
periods of time, thus holding his efforts at a standstill pending acceptance 
or disapproval of these recommendations. Valuable time, research and 
additional investigation may be lost or seriously hampered in this way. 
It is felt that the insurance industry generally is remiss in the field of 
communications, though some of the blame must be shared by local coun- 
sel. Because of the problem encountered in keeping loss reserves and ex- 
pense reserves current on prolonged litigated cases, companies like to hear 
from local counsel at regular intervals, even though there is no appreciable 
change in the status of the case. This desire for status reports is occasioned 
by the company’s desire to change the reserves in the event the injured 
party develops additional trouble, or makes a more complete recovery than 
was expected, or perhaps dies. Few companies appreciate having a long 
detailed discourse from its counsel. The length of the report often causes 
the reader to lose the initial trend of thought, or may be the cause of the 
home office overlooking the important point that counsel is attempting to 
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transmit before reaching the conclusion. A large number of status reports 
need to contain only one line reporting that the situation has not been 
altered to the knowledge of local counsel. 

Transmittals should be brief, but should include all those facts which 
have been the basis on which local counsel has relied in arriving at his 
evaluation of the case. Most often correspondence from local counsel in- 
dicates quite strongly the caliber of attorney involved. We cannot leave 
this subject without commenting upon the company’s responsibility in 
this field since very often only a frantic call from the attorney will bring 
forth the company’s reply to his recommendation to settle the case. It 
sometimes happens that the opportunity to settle the case has been jeopar- 
dized because of unreasonable delay by the company in failing to respond 
to counsel. Too often companies fail to realize that their local attorneys 
must practice with their opposition from year to year. A friendly feeling 
of professional courtesy, trust and admiration of ability develop and are 
maintained on a local level. The company must take serious recognition 
of this necessary local climate and assume its share in maintaining it by 
not embarrassing its attorney by rejecting reasonable recommendations, or 
causing unreasonable delay in litigated cases. 

Now, how can the company and local counsel best work with the 
team spirit essential to successful litigation? One cannot escape the very 
obvious fact that personal contact often cures a lot of ills, and in all in- 
stances creates an air of better understanding; consequently, there should 
be frequent visits by home office counsel in the offices of its local counsel, 
and a free exchange of ideas and developments in the field of litigation. 
Having selected its trial counsel, the company must feel that counsel has 
the company’s interests at heart at all times, and also must take the posi- 
tion that appraisals and recommendations made by counsel are based upon 
a fair analysis of the evidence submitted, of the opposition’s competency, 
personal knowledge of liberality of local jurors, and of the local situations 
that tend to affect litigation involving insurance. In fairness to the trial 
counsel, the company should not expect the trial counsel to accomplish 
the impossible. 

Attorneys, as all of us, like to be winners. —The company that settles 
all of its cases is not in favor with the majority. Generally, the local coun- 
sel should be given his fullest authorization early after litigation is com- 
menced in order that he may determine if he will have an opportunity to 
settle the case, or if he should prepare for trial. In many instances the 
company is afraid to give the maximum authorization until offers to 
settle have approached what the company considers to be the value of the 
case. Such situations reflect a lack of cooperation between company and 
counsel and could be corrected by a more intimate understanding between 
these parties. Trial counsel should give the company an early appraisal of 
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material, together with an unbiased evaluation, rather than confronting 
the company with a last-minute frantic preparation for trial. 

In summary, successful litigation or successful termination by settle- 
ment requires complete cooperation between the local attorney and repre- 
sentatives of the company. It must always be borne in mind that in every 
instance we are dealing with human problems and varying conditions; 
that the facts of every claim or suit are different and involve different prob- 
lems which have to be met as they arise. While it is necessary for the 
companies to have certain policies and regulations to guide its personnel, 
these should be flexible. The problems of the claimant, opposing counsel 
and even the companies’ local counsel vary considerably. The methods of 
procedure and the local conditions vary. These elements require that local 
counsel and the company representatives have a meeting of the minds and 
cooperate to the fullest so that a proper and satisfactory result is reached. 
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Trial Counsel — A Member of 
the Team 


By WILLIAM C. HARVIN* 


L. SEEMS TO ME THAT THE TRIAL COUNSEL’S 
position on this team is in large measure determined by what the insurance 
company wants in the way of a trial lawyer and just how it wants to 
play the game or operate its business. While insurance companies are en- 
gaged in the performance of a highly useful public function, they are, 
nevertheless, in business to make money. They are, therefore, in a con- 
stant search for efficiency and economy. At one time, because of the type 
and volume of the business, the calibre or lack of proficiency of the plain- 
tiffs’ attorneys, perhaps the insurance industry could afford to practice 
economy in the selection of trial counsel. In doing so, it necessarily had 
to be satisfied with a somewhat perfunctory and routine handling of its 
litigation. However, with the tremendous growth of the insurance indus- 
try and the increasing education and development of the proficiency of 
claimants’ counsel generally, it would certainly appear to the companies’ 
advantage to procure the highest type of legal representation as trial coun- 
sel. The potential of present-day litigation is too great, as is the responsi- 
bility on trial counsel, to allow any other course. If the company is to 
have the benefit of such representation, it must expect to pay for it on a 
corresponding basis. And, if it is prepared to do so, it is equally trial 
counsel’s duty to supply the highest professional skill and fidelity to the 
insurance companies and the cause he serves. 


GENERAL REQUIREMENTS 


Probably nowhere in the practice of law is a higher degree of team- 
work required than in the successful relationship between trial counsel 
and the insurance company representatives. While for many years delay 
and dilatory tactics characterized the defense of damage suits, it is now 
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generally recognized that the most expeditious and most economical han- 
dling of claims and controversies according to the laws and standards of 
our times is our common goal. Occasionally trial counsel may become so 
absorbed in the problems of the case of the moment that he loses proper 
perspective and forgets that he is but one of the members of this team. 
Though, on reflection, we all recognize there must be complete cooperation 
between home office counsel and the trial attorney before our mutual 
efforts can be successful, too frequently one of us fails to have the proper 
appreciation or understanding of the other’s viewpoint. While we, as trial 
counsel, appear in court on behalf of the assured, fundamentally it is the 
insurance company’s business with which we are dealing. Therefore, it 
is no more than right that trial counsel should adapt himself to the system 
or requirements of his client. 

Generally speaking, the company has the right to expect that every 
case should receive thorough and conscientious attention. However, trial 
counsel must remember that the common goal is the most expeditious and 
most economical handling of claims. Therefore, he must continuously 
exercise sound discretion not to overwork the trivial claim nor neglect the 
one of serious potential. Trial counsel must be sensitive to the ever-present 
changes in the law, its principles and procedures, and strive to utilize such 
changes in the best interest of his client. He should enjoy the complete 
confidence of the bench and bar with a well-established reputation for 
honesty, fair dealings and professional ability. Of course, these valuable, 
and somewhat intangible attributes are not developed over night. A thor- 
ough general knowledge of local conditions affecting settlement or trial is 
essential. I have in mind such things as familiarity with the type jurors, 
the propensities of the trial judges, the availability and reputation of ex- 
perts of all kinds. 

Furthermore, the company has every right to expect a high degree of 
professional skill in the trial of law suits, together with a capacity for 
and a willingness to fight in the company’s behalf. Since most law suits 
are settled without trial, counsel must likewise be skilled in the art of com- 
promise. Though some large assureds prefer to try cases on “‘principle,”’ 
there are generally not many insurers who subscribe to this view. Today 
few insurers prefer to incur the expense of trial and to bear the risks inci- 
dent thereto where an economical settlement is possible. However, in 
many instances such settlements do not prove possible unless your trial 
counsel has earned the respect of his opposition by a repeated display of 
the capacity and willingness to fight in your behalf. Even though much 
of your litigation is concluded by settlement, to my mind counsel’s posi- 
tion “‘on the team”’ is not justified if he is only to serve as a sort of ‘‘com- 
mission agent’’ in the settlement of your litigation. I believe this always 
has and always will be a job for an advocate and a competitor, and if 
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counsel can fill that role, success in negotiating compromise settlements 
will follow as surely as night after day. 

If you select your trial counsel accordingly, he should have your im- 
plicit confidence. You should listen to and be guided by his counsel and 
advice. And, where it is not otherwise inconsistent with your policies or 
those over-all considerations of which he, operating on a local level, may 
not be aware, you should follow his recommendations. If you do not feel 
disposed to place your complete confidence in him or to be guided by his 
recommendations, he is not the man for you—you'd better get yourself 
another lawyer. 


THE INITIAL STEPS 


Home office counsel should insist that their claims’ representative get 
the file to trial counsel promptly upon receipt of the complaint. What 
company, at one time or another, has not lost an advantage because some 
one sat on the file too long for the case to be removed to the Federal 
Court? Home office counsel should likewise insist that the investigation 
file be properly developed and organized by the time it is delivered to trial 
counsel. You will find an excellent article entitled ““What a Trial Lawyer 
Should Find In An Investigation File,’’ by a distinguished member of the 
Federation, Mr. Clarence W. Heyl, in the Insurance Counsel Journal, 
January, 1954, at page 56. 

Ordinarily, as soon as practicable after receipt of the file, the trial law- 
yer should review the file carefully and write the home office his analysis 
of the case and his detailed outline of the additional investigation neces- 
sary, explaining the general plan of preparation and strategy best suited 
to effect an early and economical disposition of the case or its successful 
defense. An appropriate occasion for such report is the filing of appearance 
for the assured, since the latter step itself will necessitate a careful review 
of the file. On occasion, lawyers are reluctant to express a concrete opinion 
about a law suit at this stage, but most companies want and have a right 
to expect trial counsel’s tentative opinion as to liability, potential verdict, 
settlement value and proposed reserves, as well as his guidance in the de- 
velopment of the additional investigation. This reluctance is obviously 
the result of a fear that inaccurate impressions will be formed at that time. 
I believe that most home office counsel and trial counsel know, and cer- 
tainly if they do not they should realize, that such an opinion is tentative, 
that further developments may well require its revision. With this in 
mind, there is no reason why trial counsel should not express himself 
freely. His opinion, based upon a careful consideration of the available 
information in light of those local factors with which he alone is familiar, 
is of invaluable aid to the home office and is an absolute necessity if proper 
reserves are to be set up so that the business of the company throughout 
the nation can be handled upon a realistic and profitable basis. 
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DEPOSITIONS 


Trial counsel should see that the plaintiff's oral deposition is taken 
well in advance of trial in every jurisdiction where it is allowed. In some 
jurisdictions you will find formal notice of the deposition served along 
with your pleading, but in most areas arrangements are handled infor- 
mally. Some companies, and some trial counsel for that matter, are of 
the view that plaintiff's deposition should be taken promptly, that is, 
ordinarily within a month after the case is referred to counsel. Others 
prefer a longer interval after suit is filed. Personally, I lean to the view 
that taking the deposition following a longer interval is preferable, par- 
ticularly in those areas where it will be some time before the case can be 
set for trial, because you can learn so much more post-accident informa- 
tion about the plaintiff's recuperation, his return to work and his general 
activities. Of course, where the case is apt to be set for trial promptly, as 
in some rural areas, or where the claim is a “‘blind’”’ one, about which your 
knowledge is pretty well limited to the allegations in the plaintiff's com- 
plaint, a prompt and thorough deposition is invaluable. 

I do not believe the plaintiff's oral deposition should be treated lightly. 
It is not only a means of discovery but it also affords a most effective 
weapon to use On cross-examination at the time of trial. Some trial coun- 
sel do not believe it to be good tactics ordinarily to conduct a definitive 
cross-examination on oral deposition. Instead they prefer to let the plain- 
tiff tell his own story and develop his background and activities as a pred- 
icate for a more detailed cross-examination at the time of trial. Their 
theory appears to be that they then cannot be accused of having led the 
witness into things he didn’t mean on deposition or that they will avoid 
educating the witness for what is to come at the trial. Others prefer to 
cross-examine the plaintiff thoroughly to get him firmly committed before 
the trial with the thought that he will be less prepared at that point or 
that it will aid in bringing about a reasonable settlement much earlier. I 
believe the course to be followed varies with the case, depending in part 
upon the type case, the plaintiff, the ability and characteristics of the plain- 
tiff’s lawyer. This is another of the frequent instances when trial counsel 
will be called upon to exercise his discretion, frequently not determining 
which course he will follow until he has had an opportunity to observe 
the plaintiff and size him up. 

Much has been written and said in similar discussions concerning the 
nature and extent of the details to be developed by trial counsel on oral 
deposition. Another distinguished member of the Federation, Josh Groce 
of San Antonio, has published a comprehensive check list of points to be 
covered which trial counsel would do well to compare with his general 
procedure and make available to his younger associates whose services may 
be utilized in the handling of routine cases. 
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When a case cannot be successfully defended as a matter of law, that 
is, when plaintiff can get to the jury, one of the most effective defenses is 
a strong showing that plaintiff is not the kind of person worthy of belief. 
A most fruitful source of such defensive material lies in the Veterans Ad- 
ministration records of claims for hospital and/or disability benefits. And, 
it is surprising how many claimants will have such records. There is or- 
dinarily no satisfactory way in which your claims representative can learn 
of or get into such records, so trial counsel should never fail to inquire on 
oral deposition as to the plaintiff's service and Veterans Administration 
records. While these records are deemed confidential by virtue of the pro- 
visions of 38 U. S. C., Section 456, there are certain exceptions to their 
privileged character. They may be disclosed to a claimant or upon his 
authorization, or where required by the process of a U. S. Court, or in 
all other judicial proceedings when in the judgment of the administrator 
of veterans’ affairs such discosure is deemed necessary and proper. There 
are, therefore, several means of getting at such records. In the first in- 
stance, there may be some contacts within the organization itself by which 
you can get sufficient information as to the contents of the records that 
you will simply want to lay a predicate at the time of taking the plain- 
tiff’s deposition for further interrogation at the time of trial and the pro- 
duction of the records in court on subpoena, rather than arouse plain- . 
tiff’s suspicions by making an issue of the production of the records at 
such time. These records are always available for examination with the 
written authorization of the claimant. Such written authorization can 
frequently be obtained in the course of taking plaintiff's oral deposition. 
In many instances it is possible to obtain the claimant’s consent in his 
testimony upon oral deposition, so that if his counsel later objects to your 
examination of the records or their production in court, the monkey is on 
his back and the result is just as favorable as the production of the records. 
Some trial courts have ruled that such consent by the claimant on oral 
deposition, when transcribed and filed with the court, is sufficient written 
authorization within the meaning of the applicable regulations as to waive 
the privileged character of the records. Where the permission is not forth- 
coming, examination of V. A. hospital records has been accomplished by 
taking the oral deposition of the Custodian of such records under appro- 
priate subpoena. And, in the event your objective cannot be accomplished 
upon oral deposition of the plaintiff, trial counsel may cross examine the 
plaintiff concerning such records at the time of trial, and request in the 
presence of the jury that plaintiff and his lawyer join with counsel in 
calling for the production of these records before the court to give the jury 
full and complete information with respect to claimant’s condition and 
background, whatever it may be. Even without the Veteran’s consent, 
the administrator is authorized to and will provide the desired informa- 
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tion in private litigation where, in his opinion, it is necessary to prevent 
the perpetration of a fraud or a miscarriage of justice. In such case, the 
procedure to be followed is the filing of an affidavit with the Veterans 
Administration asserting that counsel has reason to believe a fraud is be- 
ing perpetrated by virtue of inconsistent claims with the Veterans Admin- 
istration and in your law suit. These records possess a wealth of infor- 
mation the like of which can be found nowhere else. All trial counsel 
present have enjoyed the successful defense of a law suit upon an instructed 
verdict, when, as the layman says, the Judge has “‘thrown the case out of 
court.”” But how frequently have you experienced a situation where a 
plaintiff was literally run out of the courtroom. I recall vividly one in- 
stance where, upon oral deposition the plaintiff had readily consented to 
the examination of the V. A. file, which testimony was transcribed sep- 
arately and certified by the court reporter. Upon delivery of such author- 
ization to the Veterans Administration Regional Office, our representative 
was allowed to examine the file. Upon the basis of the information con- 
tained therein it was decided that the case was one for trial and not for 
settlement. At the time of trial, upon cross-examination we established 
our predicate for the plaintiff's impeachment with the V. A. file. Then 
the Custodian of the V. A. records was summoned into court and asked 
to produce the file. When this witness took the file from his briefcase and 
started to hand it to us, the plaintiff jumped to his feet, before his counsel 
could restrain him, and turning to the Judge, shouted, ‘Now, wait a 
minute, if you’re going to let this jury see all of that stuff that’s in there, 
I’m just getting out of here!’’ You can imagine the consternation of 
plaintiff's counsel at that point. Following a brief argument upon the 
admissibility of the record, in light of the claimant’s earlier consent that 
it be examined the court stated that he was preparing to admit the file in 
evidence, whereupon the plaintiff lived up to his promise, and got out 
of there. 

THE MEDICAL 


One of the chief functions of trial counsel in any damage suit, and 
particularly in one of relatively clear liability, is the obtaining and evalu- 
ating of medical information on the plaintiff. In many jurisdictions, 
such as Texas, defendant has no legal right to a physical examination by 
a doctor of its own selection in the ordinary damage suit. The advan- 
tages of the Federal Court in this respect are immediately apparent, par- 
ticularly if trial counsel recognizes at the outset that plaintiff’s counsel is 
the type who refuses such independent physical examination or allows it 
only on arbitrary conditions. Generally, of course, such physical exami- 
nations can be obtained by agreement of plaintiff’s counsel, rather than 
suffer the embarrassment of refusal when that fact is disclosed at trial. 
Occasionally, trial counsel will find he is dealing with an obstinate plain- 
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tiff’s attorney, who does not subscribe to the principle quoted so fre- 
quently by the leaders of NACCA, that the trial of a law suit “‘should 
be a race for the disclosure of the truth.” In that event, when a written 
demand, phrased in terms of a jury speech, has not accomplished this 
purpose, and counsel declines to produce his own medical reports, in juris- 
dictions such as ours where there is no physician-patient privilege, counsel 
should arrange to take the oral deposition of the treating and/or testifying 
physician to obtain the necessary medical information. 

More and more defendant's trial counsel are coming to the view that 
either where plaintiff has been treated by competent physicians who are 
not plaintiffs’ professional medical witnesses, or in situations of admitted 
injury, little is to be gained by independent physical examinations. Where 
you are dealing with an honest and competent treating physician, you can 
in many instances accomplish just as much on cross-examination as you 
can by producing medical testimony of your own. Juries frequently look 
upon the fact that you have had the plaintiff examined as some sort of 
tacit admission of fault or responsibility. And, inevitably, your physician 
is subject to some suspicion in the eyes of the jury as to his bias or preju- 
dice, together with the fact that his opportunities to have observed the 
plaintiff will always have been relatively limited. Further, if he is honest, 
and he should be, he is generally vulnerable to the usual line of plaintiff's 
cross-examination, especially in cases of admitted injury. 

Where trial counsel does use a physician of his own selection, I believe 
he should use only the best, both from the standpoint of medical qualifi- 
cations and effectiveness as a witness. While there are certainly exceptions, 
it is surprising how frequently the two run hand in hand. 

All of you are familiar with doctors who will write strong reports 
simply because they look on every claim as questionable. In matters which 
have come to suit, such biased physicians will only serve to mislead trial 
counsel, who has a right to know just where he stands medically. You 
home office people, I believe, should see that in those claims obviously 
headed for litigation, your claim departments use only those physicians of 
outstanding qualifications in whom your trial counsel have confidence. 
This is especially important in jurisdictions where no physical examina- 
tion can be had as a matter of right once litigation is commenced, because 
your trial counsel is then stuck with whatever doctor you have been able 
to get the claimant to while the matter was in the claim stage. And, in 
the final analysis, the home office must obviously rely upon trial counsel 
for the evaluation of the doctor’s opinion in light of his background, rep- 
utation and appearance. Although time forbids any extended discussion 
of the use of expert testimony generally, in passing it may be noted that 
these same observations are not limited to the field of medicine. 
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FINAL RECOMMENDATIONS-SETTLEMENT OR TRIAL 


Testimony obtained on oral deposition of the plaintiff, or in the 
course of developing the medical aspects of the case, may suggest additional 
avenues of investigation to be explored. It is the obligation of trial coun- 
sel to specify these items in such manner as to be readily understood by 
the claims personnel and in such time as to give them adequate opportu- 
nity to complete the job. Well in advance of any trial, counsel should 
submit to the home office a complete letter review of the case, together 
with his analysis and recommendations as to settlement or trial. If the 
case is one for trial, he should at that time specify each additional item 
which must be arranged to complete the trial preparations. I suspect that 
one of the strongest sources of irritation to home office counsel and claim 
department is the neglect of trial counsel in furnishing this opinion only 
on the eve of trial. We all recognize that there are changes of circum- 
stances in connection with law suits which require last-minute reports, 
but the home office undoubtedly has the right to expect that it be kept 
abreast of developments as they occur and that it be provided with coun- 
sel’s opinion and recommendations sufficiently far in advance of trial to 
allow for deliberate and intelligent decision with respect to the disposition 
of the case. 

This report with counsel’s final recommendations naturally brings up 
the question of settlement. I believe that most insurance companies de- 
sire their trial counsel to explore settlement possibilities at an early date, 
that is, once sufficient information has been developed to give some rea- 
sonable idea of the relative worth of the case. The contacts with plain- 
tiff’s attorney in connection with oral depositions and medical examina- 
tions offer frequent opportunity to develop settlement possibilities. Set- 
tlement evaluation is, of course, not an exact science. There are bound to 
be occasions when there are differences of opinion between home office 
counsel and the trial attorney as to the settlement value of a particular 
claim. In such event, it must be obvious that since the money at stake is 
that of the insurance company, it has the paramount right to make the 
decision. It seems to me that as long as the trial attorney has advised his 
client of all the factors relative to the risk of trial and has given his client 
his deliberate recommendations, he has fulfilled his function with respect 
to settlement evaluation, and he should be content to follow the decision 
of his client as to the appropriateness of settling or trying the law suit. 
The company’s nationwide experience upon which its policies of settle- 
ment or trial are presumably based, are matters undoubtedly more pecu- 
liarly within the province of home office personnel. On the other hand, 
those local factors which are pertinent to the evaluation of any case rest 
almost entirely within the knowledge of trial counsel. 


[ 62] 








For example, trial counsel in a large city will handle cases not only 
within the City but in the neighboring rural counties, where the prospect 
of a successful defense of the litigation will vary completely from one 
county to another. In one such area you will find the population from 
which your jury will be drawn to be made up largely of farmers and 
stockmen who are conservative in nature and who view with considerable 
suspicion and alarm any large demand in a personal injury suit. How- 
ever, just a few miles away in a neighboring county you will find heavy 
industrial development with the usual influx of union labor. Juries in 
such localities are generally ready to redistribute the wealth with little re- 
gard to the merits of the case. Generally home office personnel can be 
apprised of such local situations only through the advice of trial counsel. 
Ordinarily any decision which fails to take into account such differences is 
a dangerous one. The plaintiff’s temperatment and appearance, the pro- 
pensities of the trial judge which may affect the verdict, the capabilities 
and characteristics of plaintiff’s attorney, and recent trends of litigation in 
the particular county where the suit is pending are all matters lying most 
exclusively within the knowledge of your trial counsel. I am sure that 
practically all of the company representatives here present require their 
trial counsel to be familiar with all of these local factors. Yet, as you 
look back upon it, have there not been occasions where your home office 
counsel has largely disregarded or ignored these local elements which are 
so material in arriving at a settlement evaluation? 

Once the decision to try the case has been made, trial counsel must 
devote his attention to the final preparation. It is most imperative that 
trial counsel know all of the facts. A thorough and careful assimilation of 
all the facts is the basis for a successful cross-examination of the plaintiff, 
his lay and medical witnesses. Juries are consistently impressed by inac- 
curacies and inconsistencies in the plaintiff’s testimony and that of his 
witnesses, which can be displayed only by a carefully prepared and de- 
tailed knowledge of all the facts bearing upon collateral matters as well 
as what you consider to be the ultimate issues. You will always find a 
visit to the scene of your accident extremely helpful. And, to the end 
that the testimony of your own witnesses be entirely consistent, it is only 
sensible to interview carefully all of your witnesses beforehand. Trial 
counsel should never lose sight of the fact that the courtroom is not the 
natural habitat of the ordinary person called as a witness. He is out of his 
own environment, and, being so, he is ill-at-ease. Therefore, in addition 
to determining what the witness can and cannot say, you should carefully 
explain the procedure to be followed and the pitfalls to be encountered. 
You will find an excellent discussion of this subject, entitled ‘““Warn the 
Witness,”’ by Mr. Joseph H. Hinshaw in the 1956 Summer Edition of 
the Federation’s Quarterly. 
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The trial itself is, of course, exclusively within the province of trial 
counsel. The split second decisions which a trial lawyer comes to recog- 
nize as his staple diet must be made upon his own initiative. They cannot 
and should not be matters to be determined beforehand by home office 
counsel, nor should home office personnel attempt to act as Monday morn- 
ing quarterbacks with respect thereto. The trial is the fulfillment of coun- 
sel’s role as a member of this team. He cannot guarantee the outcome of 
your law suit and you in the home office should not display an attitude 
which indicates that you feel that he should do so. You do have every 
right to expect that he will give you his best fight, and he should never. 
undertake the defense of any law suit with the intention of doing any- 
thing else. We have a story here in Texas of a famous Captain of our 
Texas Rangers, who, in fighting the Mexicans many years ago, charged 
so far and so fast that he found his small company completely surrounded 
by Mexican Cavalry. Before attempting to lead his men back through 
the enemy lines, he decided it was high time to pray, and this was his 
prayer: ‘‘Almighty God, be on our side if you can, but if you can’t, just 
don’t be on theirs; and if you watch from one of those hilltops, you’re 
gonna see the damndest fight you ever saw in your life.’ If trial counsel 
lives up to the credo expressed in that little prayer, those whose cause he 
serves will have had their money’s worth, regardless of the outcome. 

Being human and of a competitive nature, all trial counsels love to win. 
Furthermore, in addition to having their bills paid promptly, they like to 
feel that their efforts in this regard are appreciated. A word now and 
then to show that those extra efforts they have made in your-behalf are 
appreciated will certainly pay off in the long-run. I have one client for 
whom I do a very large amount of work, whose representatives love to 
win and unhesitatingly express their appreciation of your efforts to do so. 
In fact they are tickled to death when they hear of your winning a law 
suit for some other client, just because another case has been successfully 
defended. By contrast, another client will rarely even acknowledge a re- 
port that a law suit has been successfully defended. Such lack of appreci- 
ation for personal effort is bound to dampen trial counsel’s enthusiasm 
for his cause. 


‘THE Cost OF DEFENSE 

Since this is not a game for amateurs, we come finally to the question 
of what the company should expect to pay for trial counsel. The services 
of a trial lawyer are all that he has to sell, his time, his health, his ability 
and skill. At the outset he is a neophyte, and his time of maximum pro- 
duction as an experienced and successful trial counsel is relatively limited. 
Many companies demand that only those men of topflight experience 
handle all of their cases. Many of counsel’s attributes which cause the 
demand of his services rather than those of his younger associates are in- 
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tangibles developed through the years. Yet he is expected by some to work 
on a time basis and at the same rate at which he has worked for years in 
the past. It seems to me that you should be expected to pay correspond- 
ingly for his maturity, his experience and know-how. If you must prac- 
tice economy in payment for legal services, is it not more practicable to 
have experienced counsel handle the more difficult cases and allow his 
juniors to handle the less important litigation, with the understanding 
that you will on the one hand pay more and on the other less? Some feel 
the fact that the insurance business provides a steady volume of work in 
which some fee is certain is adequate justification for minimum compensa- 
tion. But the type trial counsel demanded by 2 first-class organization 
never knows ordinary working hours in the defense of law suits. He 
earns every dollar he makes. And, when he is out of his office working in 
your behalf, he restricts greatly what earning power he may otherwise 
have. Accordingly, when you in the home office review the bill trial 
counsel has submitted, bear in mind not only the time devoted, but those 
intangible assets you have come to require of your trial counsel, which he 
is constantly expending and depleting in your behalf. If he is worthy of 
a position upon your team, he should be adequately compensated. 


A PosITIVE APPROACH 


All lawyers are charged with the obligation of increasing the stature 
of their profession as a whole, and to that end are expected to devote a 
certain amount of their time and effort to the furtherance of organized 
bar activities. However, I do not feel that the lawyer who desires to fill 
the role of trial counsel for insurance companies should content himself 
in this day and time with bar activities in the ordinary sense of the word. 
He should further expect to devote a reasonable measure of his time to 
developing the good will and furthering the interest of the insurance in- 
dustry in the eyes of the public. I call to your attention the fact that in 
addition to programs of continuing legal education for increasing the pro- 
ficiency of claimants’ attorneys, the leaders in organizations such as 
NACCA have gone about the Country speaking in behalf of their cause 
generally, proposing legislative reforms as to substantive law, practice and 
procedure, and decrying in the eyes of the public the practices of insurance 
company representatives. They are generally engaged in carrying on a 
running fight to further their own interests under the guise of a noble 
cause. Your trial counsel is closely identified with the insurance compan- 
ies and looks to them for a steady source of business. With this develop- 
ment, should he not be expected to stand up and be counted and to assist 
wherever possible the cause of the insurance industry before the public. 
This, then, is one other field in which I think trial counsel and home 
office personnel should work hand in hand. It seems to me that these 
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plaintiffs’ attorneys in NACCA and similar organizations in recent years 
have seized the initiative in connection with damage suit litigation. For 
several years now they have proposed legislative measures to increase work- 
men’s compensation benefits and revise the Workmen’s Compensation 
Laws, revise methods of practice and procedure, and to change the sub- 
stantive law, as for example, to do away with contributory negligence as 
a complete bar and substitute therefor the theory of comparative negli- 
gence. These proposals have all placed the representatives of the insurance 
industry somewhat upon the defensive. Would it not be to our advantage 
to step forth and show a little initiative in combating such efforts? That 
is, rather than simply defending the status quo, should we not be pre- 
senting positive proposals of our own? For example, at the last session of 
the Legislature in Texas, contrary to its somewhat defensive attitude in pre- 
ceding sessions, industry initiated its own legislative reforms, proposing 
that our system of trial de novo of workmen’s compensation cases in our 
District Courts be abolished so that the awards of our Industrial Accident 
Board would be final instead of a mere formality. Changes were further 
proposed in the provisions under which attorneys’ fees jumped from ten 
and fifteen percent before the Industrial Accident Board to one-third upon 
a trial de novo in the District Court. The proponents of the ‘‘adequate 
award”’ were so busy scurrying around in an effort to defeat these pro- 
posals that they completely lost the initiative with respect to the proposals 
they had heretofore been urging. 

As one proposal along this line, in those States where your cases are 
submitted upon a general charge, you might give serious consideration to 
the necessary legislation to adopt a system of special issue submission, such 
as is used here in Texas. By this system, questions involving the disputed 
facts are submitted to the jury to be answered separately without regard 
to the effect of the answers on the outcome of the case. The jury is not 
only instructed to answer the questions in that manner, but counsel are 
not allowed to indicate in argument the effect of the answers on the judg- 
ment to be entered by the court. The principal virtue of special issue sub- 
mission is that it enables the jury to concentrate upon the evidence bearing 
on each disputed issue of fact without regard to its effect on the outcome. 
Under such system, the damage issue is submitted independently of and 
not conditioned upon any of the other issues. It is, therefore, answered 
regardless of the manner in which the jury finds the facts upon the liabil- 
ity issues. The fact that the jury is required to answer the issues without 
regard to the outcome of the case, and in any event to answer the damage 
issue independently of the other issues, of course makes this system a dif- 
ferent one from the special verdict form of submission with which some 
of you are familiar. It certainly has a tendency to cause the jury to con- 
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sider fairly the evidence in resolving the disputed issues of fact, the an- 
swers to which determine the liability in the case. It frequently happens 
that the jury will believe the evidence shows contributory negligence upon 
the part of the plaintiff and will answer such issues accordingly, wholly 
unaware of the manner in which these answers will effect the outcome of 
the law suit. Whereas, if they were returning a general verdict, or were 
aware of the effect of their answer finding contributory negligence, the 
evidence on that disputed issue of fact may well have been disregarded out 
of the jury’s sympathy for and desire to make an award to the plaintiff. 

This is by no means a foolproof system, but it is certainly a step in 
the direction of a fair determination of the disputed issues of fact, divorc- 
ing therefrom the bias, prejudice and natural sympathy of the plaintiff's 
cause. If you need any proof of its effectiveness, it lies in its vehement 
denunciation and attack by those who sing the plaintiff's song. A mem- 
ber of the California bar, who was instrumental in the founding of NA- 
CCA, came to Texas a couple of years ago to try a case in San Antonio. 
The plaintiff and her husband had been shopping in a grocery store, when 
the ceiling of the store fell in upon them, seriously injuring the wife. 
Plaintiff sought damages in the amount of $400,000 in a trial which 
lasted for two weeks, and in which, as her counsel stated in a recent publi- 
cation, “No phase of demonstrative evidence was overlooked, legal, factual 
or medical.’’ While the jury found substantial damages for the plaintiff, 
in other special issues, it found that the ceiling had been in a reasonably 
safe condition immediately prior to the accident, which finding resulted in 
a judgment for defendant. This leader of NACCA complained of our 
juries in Texas and stated, in his book, that as long as the special issue 
system of submission is used and allowed to create confusion rather than 
simplicity, no amount of demonstrative evidence will ever produce an ade- 
quate award in this jurisdiction. 

This is but one suggestion. There may be many reasons why it would 
not prove practicable in your jurisdiction, but others will occur to you if 
you give some thought and consideration to the problem. There is no 
reason why we, working together, should not seize the initiative in at- 
tempting to maintain and develop what we believe is right. 
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IN MEMORIAM 


We regret to announce that word has been received of the death of two 
of our esteemed members, Mr. W. H. Adams of Beloit, Wisconsin, and 
Mr. T. F. Railsback of Kansas City, Missouri. 


Our sincere sympathies are extended to their families and their 
associates. 





